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EBPOIICKA ITIOTBPIOA O HACIIEBVBABY

ABSTRACT

Regulation (EU) No 650/2012 of the European Parliament and of the Council of
4 authentic instruments in matters of succession and on the creation of a
European Certificate of Succession will be applied on cross-border matters of
succession. The basic objective of this act is to regulate the succession of a
deceased person by one law. If not otherwise, the law will be applied by the place
of residence of the deceased person at the moment of his death. However, there
is also a possibility of choice of law for a testator. Besides, this act regulates
jurisdiction, while general jurisdiction is defined by the place of residence of the
deceased person (testator) at the moment of his death. The Regulation creates a
European Certificate of Succession as a document that will enable a certain
person to prove that he is a heir, legatee, executor of a will or administrator of the
estate throughout the EU. This document should contribute to overcoming
problems related to possession of estate in other Member States considering that
every Member State applies its own rules on succession. The Regulation defines
the contents as well as all matters of issuing, validity, suspension and effects of
this Certificate. The Regulation shall enter into force on 17 August 2015 and from
that day issuing and use of a European Certificate of Succession will be created.

Key words: Regulation 650/2012, European Certificate of Succession, testator,
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I) CBPXA

VYpenba Epporckor mapmamenta u Casera Op. 650/2012 on 4. jyma 2012.
TOJIMHE O HAJUI)KHOCTH, MEPOIABHOM TIPaBY, MPU3HAKY U U3BPIICHY OMTyKa U
NpUXBaTamby M CIPOBONEHY ayTeHTHMYHHMX HMHCTPYMEHATa y CTBapHMa
HacnehuBama u yBohewy EBporicke motBpre o HacnehuBamy (nasbe: Ypemba
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650/2012) npumemyje ce Ha mpenMmere HaciehuBama ca MPEKOrPAHUYHAM
ereMeHToM. 3Haud, Ypenda 650/2012 ce npumemyje Ha HacnehuBambe UIMOBHHE
ympiux Jjmna. OHa ce He pIMErbYje Ha IOPecKe, HAPUHCKE 1 aIMUHUCTPATHBHE
crBapu (wi1. 1). ITorpeba 3a ycBajameM akTa OBe caJpXKuHE OWia je BEJUKa, C
003UpOoM Ha HU3 TIUTama U MpodJieMa KOjHi ce OBJIE TIOCTaBIbajy,  BE3aHH Cy 32
HacnehuBame 1 00OMUK HacnehuBama, CTaTyC HACIEAHHUKA, CTaTyC MIMOBHHE, UT/.
Melhytum, T TIpoGIEeMH Cy, HajTIpe, BE3aHH 32 MOCEIOBAbe MIMOBUHE Y JIPYTHM
Jp’kaBamMa M OHM MOTy OHMTH BENWKU, UMajyhu y BuIy Ja CBaka Apiasa
npUMerbyje cBoja paBuia o Hacnehusamy. Ho, kan cy y mutamy wianuie EY, Tn
npodnemu he Ouru npesasubhenn Ypenoom 650/2102, c 063upom Ha To J1a Ou 0Baj
aKT Tpedaso J1a mojeJHOCTaBH NpaBuia o0 HacnehuBamy. OCHOBHO TIPABIIIO KOje
VYpenba 650/2012 mocrasika, jecte, Aa he ce cBa mmTama, Be3aHa 32 IMOBHUHY
OCTaBHOIIA, PACTIPABUTH IO 3aKOHY 3eMJbE y KOjOj j€ OCTaBWIIAIl XKUBEO, Y
MOMEHTY CMpTH. TpeHyTHO, nma oko 12.300.000 npkaBsbaHa 3eMajba WIAHHULIA
KOjH JKMBE y HeKkuM Apyrum 3emsbama EY. Oko 450.000 HenokperHocTH y cebu
CaapKM eNIEeMEHT WHOCTPAaHOCTH, IITO MpeAcTaBiba OKo 10% yKymHHX
HerokpeTHocTH y EBporni. BpemHOCT THX HENMOKpEeTHOCTH je oko 123 mMunmjapau
eBpa. Kao mrro BummMo, Benmuku Opoj JiMiia Koja MMajy AP’KaBJbAHCTBO jEIHE
3eMJb€ WIAHUWIEC, KHUBE Yy Jpyroj 3emipr wiaHui. CBH OHU HEMajy
HEMOKPETHOCTU Y BIIACHUIITBY, a KOje Ce Hajase y JApyroj 3emsbH. MehyTum,
HaBenieHn Opoj om 450.000 HemokpeTHOCTH, TOBOpU 1a Ooratuju EBporubanu
uMajy mpobrema ca MPUMEHOM PasIMYUTUX MPaBIia y pa3IuudTHM JpKaBaMa.
Kao mrro ce B m3 HazuBa Ypenoe 650/2012, yBomu ce jenan ocebaH JOKyMEHT
— EBporicka notBpria o HacnehuBamy koja he omoryhuru ity fa okaxe 1a je
HAaCJICTHUK MK aJIMAHUCTPATOP (12 YIIpaBJhba) IMOBHHOM OcTaBroIia mmpom EY,
yuMe ce u30eraBajy JOAATHH KOMIUTMKOBAHM aJIMMHHMCTPAaTUBHH M IIPAaBHU
noctynuy. OBe MpoMeHe YTBphyjy jeAMHCTBEHH KPHUTEPHjyM 3a onpehuBarse,
KaKo Ha/UIeXHOCTH, TaKO U Mpasa Koje he ce mpruMemHBaTH Ha MUTamba OCTaBUHE
ca TIpeKorpaHnYHUM eneMeHToM. Takohe, Ouhe moryhe na mmia, Koja skuBe y
MHOCTPAHCTBY, M3abepy MpaBO HUXOBE 3eMJbe, Koje OM ce MpPHMEHBAJIO Ha
IEIOKYTIHY FhUXOBY MMOBHHY Y CIIy4ajy FbUXOBE CMPTH. AKO He m3abepy To
npaBo, MpuMerbuBahe ce mpaBo MO0 YOOMYajeHOM MECTy CTaHOBama OCTaBHOLIA.
Takohe, Ypen6a 650/2012 nojeaHocTaBibyje 1 Ipyra MpaBuia. JeaaH KpuTeprjyMm
3a ozipeljuBare HA/ISKHOCTH M TIpaBa Koje he ce MpuMemnHBaTH Ha OBa ITUTAmbA,
omoryhuhe Opxu, jeTHOCTABHUjU M €KOHOMUYHH]HU TIOCTYTIAK. 3a caja, MpaBiia
JpkaBa WIAHHULA Cy TOJIMKO PasfMYuTa Jia OM, y CBAKOM CIy4ajy, Mopaja jJa ce
Tpaxku npasHa omoh. To ctBapa u onpehery HecurypHocT. MelyTum, OHO 1m0
ce HYje MomIo M30ehu, OTHOCH Cce Ha YMILEHUITY J1a HE TOCTOju 00aBe3a yrorpeoe
Epporicke motBpme o naciehuBamy. Hcto Tako, Ypenba 650/2012, kao u
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EBporicka motBpaa o HacnehuBamy he ce mpuMermuBaT Tek o aBrycra 2015,
OJTHOCHO TIpUMersHBahe ce caMo y Cllydajy OCTaBHIIala KOju yMpy TpH WX BHIIIE
rogMHa HakoH mTo je Ypenba 650/2012 crymuma Ha cHary. OcHOBHE
kapakreprctuke Ypenbde 650/2012 cy cnenehe: 1) omoryhutu na ce murame
HacnehuBama ca eIeMEHTOM WHOCTPAHOCTH YPEAU IO JEeJHOM IIPaBy, OMHOCHO
PeJ jeTHUM CYIOM MM IPYTHM OBJamheHnM opranom; 2) rpalan, Ip)kaBjbaHu
YJIaHWIA, MOTY Jia Oupajy na iu he ce Ha HaciehBame MPUMEHUTH IPABO
IbUXOBOT JIPJKaBJbAHCTBA WM HUXOBOT MpeOuBanuinTa; 3) u30eraBame
KOHKYPEHTHHX TOCTyTIaKa ¥ JIOHOIICH-a BHIIIE CYACKHX OIUTyKa Koje Ou Owie y
cykoOy; u 4) obez0ehere y3ajaMHOT TNpH3HaBama OITyKa 3eMajba WIAHHIIA.
VYpenda 650/2012 HMKako He Mewa HAIMOHAIHA IpaBWiIa O HaciehuBamy.
Harmonanna npasuia he u nasbe ypehusaru crneneha nurama: 1) Hacnehusame o
CTpaHe Jelle U CYNpPY)XHUKa; 2) MpUMEHa MOPOAMYHOI M MMOBHMHCKOI TIpaBa
Jp’kaBe WiIaHUIIE; U 3) MpUMeHa OPECKUX MPONKca Ha UMOBUHY OCTaBUOIIA.

1) MEPE EY

EBporicku caget je Ha cactaHky y bpuceny 4. u 5. HoBemOpa 2004. romuiHe
YCBOJHO TIPOTpaM IOJT HA3HMBOM ,,XaIlIK{ TIPOTpaM: jadare crodose, 0e30eMHOCTH U
npase”. Y OKBHpY TOTI' MporpaMa, HarvalieHa je morpeda 3a ycBajameM MpaBmia
Koja Ou perynucana Hacnehupame, OTHOCHO CyKoO 3aKOHa, HAUIEKHOCT, y3ajaMHO
NPU3HAE U M3BPILICHE OMTYKa Y OONacTi HaciehuBama, Kao U Je(UHHCAE U
yBohere EBporicke notBpyie o HacnehuBamy. 3aTiM, Ha CacTaHKy, Takohe y bpucery
10. u 11. neniem6pa 2009, EBporicku caBeT yCBOjHO je HOBH BHIIIETOIHIIIEHI IIPOTPaM
Koju ce 30Be ,,CTOKXOJIMCKH TIpOrpam — OTBOpeHa 1 Oe30emHa EBpona ciyxu
mrruty rpahane’. Y Tom nporpamy EBporicku caBeT m3pakaBa cTaB 1a Ou y3ajaMHO
TPU3HABALE OIUTyKa Tpedaso MPOIIMPHTH Ha 00JIACTH KOje HHCY MOKPUBEHE, ATl CY
JOIII OJI CYIITHHCKOT 3Hayaja 3a CBAKOIHEBHH KUBOT, HA TIPUMEp HA 3aKOHCKO U
TeCTaMEHTATHO HaciehuBame, y3umajyhu y o03up TpaBHE CHUCTEME 3eMasba
YIAHWIA, YKIbYUYjyhH U jaBHU TIOPEIaK THX 3eMaba, Kao U 00M4aje W TPATULIH]Y
THX 3eMasba. Jla O mpeamer HaciehuBama ca MPEKOrPaHUYHUM EIEMEHTOM OHO
Op30 1 eMKACHO peIlieH, HACIICTHUIIH, JIETaTapy, M3BPIIHOIM TECTAMEHTA, Ka0 1
JIMIIA KOja YIIPaBJbajy IMOBHHOM OCTaBHOIA MOPajy OUTH Y CTamby Jia JIAKO JIOKAKY
CBOj CTaTyC y IPyroj Ap>kKaBH WIAHUILIH, IIPE CBETa y OHOJ Y K0joj Ce HaJla3u MIMOBHHA
ocTaBuoIa. Y Be3u ca tiM, Ypenbda 650/2012 nedwnmiie jemMHCTBEHY TOTBPILY,
OITHOCHO TIoMeHyTy EBporicky motBpay o HacnehuBamy (nasse: [lotBpra), koja ce
m3/aje 3a ynotpedy y JpyruM 3eMibaMa WiaHUaMa. Y IHJbY TOIITOBAA IPHHIIAIA
cynicummjaprocty, [lotBpaa He Ou Tpebano 1a ce MpUMeryje YMECTO MHTEPHUX
JIOKyMEHaTa KOjH Ce W3/1ajy U YIoTpeOJbaBajy Y 3eMJbH WIAHHIM 32 UCTE CBPXE
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(IMpeambymna ta4. 67). Hannexxau opran koju je u3nao [lotBpmy Tpeba na y3me y
0031p (hopMaTHOCTH TIOTpEOHE 3a YIHC HETIOKPETHE MMOBHHE Y PETUCTAp 3eMIbE
yiaanuie. Y ToM cmucy, Ypemba 650/2102 tpeba ma o0e30emu pa3MeHy
obapemiTema mmel)y 3emarba wianwia y Besu ca TuM (I[IpeamOyna tad. 68). Jluma
Koja umajy ozpeheHy Besy ca nmpeaMeToM HaciehBama, HUCY HU Y KakBOj 00aBe3n
na xopucte [lorBpay. OHu Mory J1a KOpUCTE U JIpyre CIIMYHE MHCTPYMEHTE, alli Y
CKJIamy ca oBoM Ypemoom. [lorBprma Moke OMTH M3/1aTa y CBAKO] 3eMJBH WIAHUIIA
YHjU CYIOBH MMajy HAJISKHOCT Y CKIIa Ty ca 0BOM Ypenoom. CBaka 3eMIba WIaHHIIA
Tpeba 1a onpemu koju he opranu n3nasaru [lotepae. Jla i 6u To Ormi camo cysioBy,
HaJUISKHH TI0 ofpendama Ypende 650/2012, v u apyru oBnaiiheHd opraHu y
npeamMeTrMa Hacsehusama, Hip. Hotapu ([ IpeamOyoa Tau. 70). [lotBpaa npousBoam
JIejCTBa Y CBUM 3eMJbama WiaHuiiama. OHa He 01 Tpebaio J]a MMa CHary W3BpILHOT
HACIIOBa, ay OW TpedaJo Ja WMa JIOKa3Hy CHAry, OJHOCHO Jia C€ MOXe
TPETIIOCTABUTH 1A Cy CBH €JIEMEHTH HaBe/ieHH y [1oTBpiu TauHu v 1a ¢y yTBpheHH,
Ha OCHOBY TIpaBa Koje ce MPUMEbYje Ha HacJIehBarbe Wi Ha OCHOBY TpaBa Koje ce
npuMerbyje Ha oceOHe enemente. Jlokasna chara [lotpae ne Ou Tpebano 1a ce
NPOIIMPH Ha €JIEeMEHTe KOjU HICY PETYJIMCAaHH OBOM YpemboM, Kao MITo je
YTBphHBaC OYMHCTBA I MATEPUHCTBA, OMHOCHO Ja JIM ofpeheHa MMOBHHA
npunaga ocrapuory wim He. CBako JMIle Koje BpIIM IUIaharke WM MPEHOCH
MMOBHHY OCTaBHOIIA JIMITY KOj€ je 03HaueHO y [loTBpau Koje nMa mpaBo Ja mpruMa
yIlaTe ¥ MMOBHHY, K0 HACIEIHWK WM Jierarap, MMa IpaBoO Jia Y)KHUBA ITyHY
3AIITHTY, aKO j€ TIOCTYTA0 y J00pOj BEpH, OCNamajyhul ce Ha TO Jia Cy YMEHCHUIIE Y
[NorBpmu Taune. Mcra 3amrrura tpebaso 6u ga Oyae mpy»KeHa U IpyruM JIMIKMa,
Koja Cy, iMajyhul y BHTy MPETIOCTaBKY TAYHOCTH YMH-CHHIIA HABESJICHNX Y TTOTBPIIH,
KyIwia WM TPUMIJIA HEITo Of JIMia Koje je o3HadeHo y [lotBpmu ma Morke
pacnonararit itMoBUHOM (IIpeambya Tau. 71).

ITITI) CAOPXKAJ

[Twe Ypembe 650/2012 je ma oOyxBaré cBe Tpal)aHCKOTIPaBHE AacCITeKTe
HacyieljrBarba MIMOBHHE YMPIIOT JIMIIA, a IIITO Ce OJHOCH Ha CBE OONMKE MpEeHoca
UMOBHUHE M pETYIIHCamba TpaBa W 00aBe3a HAKOH CMPTH OCTaBUOLA. Ypemda
650/2012 nedwHmIe TpaBWIA Be3aHA 3a TpEAMETe HaclehiBamba ca TPeKo-
TPaHAYHUM eJieMeHToM, yormirre. Ho, TojemiHa npaBuia omHoce ce 1 Ha [lotepy.
[Tomenyhemo Heka mpaBiIIa Koja ce OTHOCE Ha HA/UIEXKHOCT ¥ MEPOABAHO TIPABO.

Hannexxnoct 3a m3gasamse [lotBpae

Ormmra HaWISKHOCT cyfa ofpehyje ce mo MecTy y KOjeM je HOKOJHHK
(ocTaBualy) IMao MPeOHBAHUIIITE y MOMEHTY CMPTH. Taj Cy/1 MMa Ha/IIEKHOCT J1a
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oyTydyje y CTBapu HaciehuBama y 1enuHu (Wi 4). Ako je octaBuiall nzabpao
MEpOJABHO TPaBO 3a pelllaBame MUTamba HacnehuBama y Be3W ca HErOBOM
MMOBHHOM U aKO je TO MPaBO 3eMJb€ WIAHHIIE, CTPAHKE CE MOT'y CIIOpa3yMeTH J1a
Cyl Te 3eMJbe MMa UCKJbYYMBY HAJJIEKHOCT Jla pelllaBa y TOj CTBapu. Takas
CIIOpa3yM O HaJJIEXKHOCTH MOpa OUTH CacTaBJbeH y MUCMEHO] (hopmu, AaTpaH u
MOTIHCAH Of] YTOBOPHUX cTpaHa. CBaka KOMYHHKAIH]a €IeKTPOHCKIM ITyTeM Koja
00e30ehyje TpajHu 3amuc criopazyma cMarpahe ce eKBUBAICHTOM ITUCMEHe opme
(w1. 5). Cyn 3emJbe WiIaHMIIE, YHje je MpaBO W3abpaHO O CTPaHE OCTABHOIIA,
nMahe Ha/IeKHOCT y CTBapuUMa HaclehuBama: ako je Cy/ MPETXOIHO, Y UCTOM
npeaMeTy, onduo HaUISKHOCT To onpendama Ypemde 650/2012; axo cy ce
CTpaHKe y TOCTYIKY CIIOXWIIE J1a, V CKIamay ca oapemnooM Ypenbe 650/2012 o
CIIOpa3yMy O HaJJIeKHOCTH, TIPEHECY HAUIeKHOCT Ha CyJ WITH CYIOBE T 3eMJbEe
YJIaHUIIE; aKO Cy CTPaHKE Y MOCTYIKY U3PHUUTO MPHXBATHIIE HAUICKHOCT CY/Ia,
KOjH j€ 3aroueo noctymnak (4wi. 7). Ako ce npeOHBaIMIITe OCTABUOIIA, Y MOMEHTY
CMpTH, HE HAJIa31 Y 3eMJbH WIAHUIIH, CYJl y KOjO] C€ HaJla3u HMOBHHA OCTaBHOLIA
he, umak, ¥MaTtd HAAJIEKHOCT Ja OAJIyYyje, aKO j€ OCTaBWIAIl HMMao
JP’KaBJHAHCTBO T€ 3€MJbE Y MOMEHTH CMPTH, WM aKO j€ OCTaBUIIALl PaHH]je UMAo
npeOUBAHIITE Y TOj 3eMJBH, C TUM JIa, IO MOMEHTA KaJia je CyJI TI04e0 Ja periaBa
OBO TMHUTamke, HHjE MPOIUIO BHUIIE O] MET TOAMHA O]l JlaHa TMPOMEHE
npeOuBaNUIITa. YKOIHMKO HHUjEJaH Cyl HeMa HA/UISKHOCT, Y CKIaLy ca OBUM
onpenbama, unak he cys, Ha 4ujoj TEPUTOPUJHU CE Halla3 MMOBHHA OCTaBHOIIA,
OUTH Ha/UIeKaH JAa omtydyje y Toj ctBapH (Wi 10). Ako HHjemaH Cyn 3eMJbe
YJIaHUIIE HeMa Ha/IeKHOCT y CKiaay ca onpendama Ypenbe 650/2012, cynou
3eMasba YIaHWIA MOTY, M3Y3€THO, OJUTyuMBaTH O HaciehuBamy, ako y Tpehoj
3eMJBH, Ca KOjOM j€ TIpeAMET OITy4MBama ONMCKO TOBE3aH, HE MOXE OUTH
MOKPEHYT MOCTYTIAK WM CIIPOBEICH Y POKY, OTHOCHO Y TOj 3€MJbH Taj MOCTYTIAK
Huje moryh. Ho, mpenmeT Mopa umaru ozpel)eHy MoBe3aHOCT ca 3eMJbOM Y K0jOj
je cya mokpeHyo noctymnak (wi. 11).

MeponaBHo 11paBo

YHUBEp3aITHO TPABIIIO je Jia he ce mpuMemnBaTi CBaKo TpaBo 0e3 003mpa 1a
JIM j& OHO TIPaBo 3eMJbe unanwiie wiv He (wi. 20). Ho, ormmre npasuno je na he ce
MEpOJIaBHO TMPABO 3a HaciehuBame OIPEIMTH IO MPEOUBAIHUIITY OCTABHOIA Y
BpeMe cMpTH, ocuM ako Ypenoom 650/2012 nuje npyraunje onpehero. Mehytnm,
aKo je M3 OKOJTHOCTH CITydaja jacHO Jia je ocTaBuiIal OMo OJIVbKe TIOBE3aH Ca HEKOM
JIPYTOM 3eMJBOM, & HE Ca OHOM Y KO0jOj j€ MMao MpeOUBAHIITE Y BPEME CMPTH,
taga he ce mpuMenutu mpaBo Te apyre apxase (wi 21). OcraBunar, mMoxe
u3abpary mpaBo, Koje he y TeNMMHu pelmiTH NHTake HaciehuBama, Mo CBOM
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JIPYKaBJbAHCTBY KOj€ je IMao y TPEHYTKY W300pa MpaBa WK y TPEHYTKY CMPTH.
Jlumie koje nMa BHIIIe ApKaBJbAHCTAaBa MOYKE M3a0paTy OMIIO Koje Of BhHX, a Koje
rioceyje y TpeHyTKy u30opa TpaBa Wi y TPEeHYTKy cMpTH. BasbanocT akra
KOjUM je n3abpaHo mpaBo yTBpAuhe ce 1o u3adpaHoM mpasy. CBaka M3MEHa WA
OT03UB M300pa MpaBa MOpa KCIYHhaBaTH YCIIOBE Y MorIeny GpopMe 3a U3MEHY, I
OTIO3UB pacroyaramba IMOBHHOM HAKOH OCTaBHOYEBE CMPTH (W1. 22).

Ysobeme IToTBpae - cBpxa 1 IpuMeHa

VYpenda 650/2012 ompehyje ma IlotBpma wehe 3ay3umary MeCTO CIHYHHX
MHTEPHHX JIOKyMEHaTa KOja ce KOPHCTE Y 3eMJbaMa WIAHUIIAMA Y CIIMYHE CBPXE.
A, kana ce [TorBpra m3na 3a ynorpeOy y Ipyroj WiaHHIM, oHa he mpou3BOIHUTH
edexre xoje ompehyje Ypenda 650/2012 (un. 62, tau. 3). [otBpna ce u3naje 3a
ynorpeOy Ol CTpaHe HacCJe[HMKA, Jierarapa, W3BpIIMIAla TECTAaMCHTA, WIIH
yIpaBHAKA MMOBHMHOM OCTABHOIA KOja C€ HaJla3W y JPYyroj WIAHHWIM, Kako Ou
neuHICaT CBOj cTaryc W cBoja mpasa. [lotBpma ce ymorpeOsbaBa 3a: a)
JIOKa3MBambE CTATyCa M MPaBa CBAKOT HACIIC/IHHIKA, KA0 M CBAKOT Jierarapa Koju ce
nomumse y [lotBpay, a y Be3u ca MIMOBHHOM WM JIEJIOBMMA Ha TOj UIMOBUHH; 0)
TIPUIHCHBALE HACIICHUKY OZpel)eHOr fena MMOBHHE, Kao W Jierarapy Koju ce
nomumse y IlotBpam; B) nedunucame oBnamhema Juna Koja ce MOMUBY Y
ITorBpau, a y Be3u ca U3BPILEHEM TECTAMEHTA WM YIPABIbakbeM UMOBUHOM (W1
63). [lotBpra ce m3naje y 3eMJbH WIAHWLM YHjU CYIOBU MMAjy HA[UICKHOCT HA
ocHoOBy onpenada Ypenoe 650/2012 (o gemy je 6mo peun). Ocum cymnosa, [Torepmy
MOTY WB3IaTH W JPYyTM OpraHd KOjU Cy HAIOKHU Ja TOCTyMNajy y CTBapuMma
HacnehuBama (un. 64). [lotBpaa ce u3naje Ha 3aXTeB JHWIA Koja Cy AeHHHUCAHA
yraHoM 63 VYpenbe 650/2012, a To cy HacieqHWIM, Jieratapy, YIPaBHUIA
VMOBHHOM OCTaBHOIIa, M3BPILHOLI TECTAMEHTA. 32 TIOTpeOe MOIHOIICHA TIPHjaBe,
HaBeJIeHa JIMIa MOTY KOPUCTHUTH 00pasall Koju je oz[pebeH Ypendom 650/2012.
3axTeB 3a U3JIaBAksE MOTBP/E MOPA [1a CA/IpKH HIOJATKE, KOJH Cy Y OKBHPY Ca3Hama
HaBE/ICHUX JIMIIA, Ka0 M KOjU Cy HEONXOIHM 3a m3naBame [loTBpre. 3axreB ce
TIOJTHOCH Y3 CBE PEJICBAHTHE JIOKYMEHTE, KOjU MOpajy OUTH ¥IM Y OPUTHHAITY HITA
y ¢GopMH Koja JOKazyje ayTeHTUYHOCT MOJaTaka KOju Cy HaBeleHH. Ypenda
650/2012 onpelyje xoju ¢y To mofary, aim ux My Hehemo cBe HaBomwTH. Heku of1
FbUX Cy: CBH MOJIAIIM Y BE3H Ca OCTABUOIIEM, K0 IIITO Cy MME U TIPe3UMe, IaTyM U
MecTo pohema, Tpah)aHCKu cTaryc, Ip:KaB/baHCTBO, MaTWYHU Opoj, aapeca y
TPEHYTKY CMPTH, JIaTyM U MECTO CMpPTH; CBH TIONAIlM y BE3H Ca TIOIHOCHOIEM
3aXTEBa, KOjU Cy MCTH Kao M KOJI OCTAaBUOI[A; CBH TOJIAIM Y BE3H Ca 3aCTYITHUKOM
TIOTHOCHOLIA 3aXTEBA, aKO MOCTOjH; CBH TOIAI Y BE3U Ca CYNPYKHHKOM, OTHOCHO
THIAPTHEPOM OCTABHOLIA, KA0 U Y BE3U Ca OMBIIMM CYTIPYKHUKOM, aKO C€ OCTABIJIAL]
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pa3Beo; CBH TOJIALIM Y BE3U Ca KOPUCHUKOM OCTaBHOYEBE MIMOBHHE; TIOAAIIH Y BE3U
ca HameHoMm lloTBpze; momamy y BE3W ca CyIOM WM JPyrdM OBJIAIINeHHM
OpraHoMm, koju ce 0aBe WM Cy ce OaBWUIM NUTamUMa HaclehuBama; Mmomay Ha
KOjUMa CE 3aCHHMBA 3aXTEB, OHOCHO JIOKA3WBAaF-C TPaBa Ha HaciehuBame MM
U3BPIICHE BOJBE OCTABUOIA, OJHOCHO MpaBa HA YIPaB/balhe HWMOBHHOM
OCTaBHOI1Q; OJIAIIM O TOME /1 JIU j€ TIOKOJHUK CaYlMHHO TECTAMEHT, IJIe Ce Hasla3u
OpUTMHAT WM KOIHja TECTAMEHTa, ONHOCHO TPETIOCTaBKa, TJe Ce Hallasu
TECTaMEHT; MOJAIM O TOME Ja JIU j€ OCTaBHJIALl CKIIONUO OpadHH YTOBOP WIIH HEKU
JIPYTH YTOBOP KOjU MOYKE MIMATH JIejCTBa Ha Opak, Kao M T/e Ce Hajla3u OpHTHHAI
WM KOTHMja yTOBOpa, OAHOCHO MPETIOCTaBKa, T Ce Halasu YToBOp; TOAAIM O
TOME J1a JIM jé HEKO OJ KOPUCHHKA IMOBHHE CAauMHUO M3jaBy O MPHXBATAY HCTE
WM OJIPUILIAELY Ol IMOBHHE OCTABHOLIA; M3jaBa MIOJHOCHOILIA 3aXTEeRA JIa CE HE BOIU
CIIOp OKO TT0/IaTaKa Kojy Cy HaBEICHH y 3aXTEBY; Kao M Ipyre HHpOpMAIIje Koje Cy
071 3Hauaja 3a maBame [loTBpae (Wwi. 65).

McnuruBame 3axTeBa 3a U3JaBamkbe HOTBP,JIE

[lo mpujemy 3axreBa, Cyq WM JApyrd oBimamheHu opraH he mpoepuTn
TIOJIaTKE KOjH Cy HABEJICHH, KA0 ¥ M3jaBe M JIOKyMEHTE KOju Cy TofHeTH. Moxe ce
TPaXXUTH OJ1 TOJHOCHOLIA 3aXTeBa Ja MPYXKU JIOJAaTHE JIOKa3e M 00aBelITemha Y
BE3W Ca TIOflallMa KOjU Cy HaBEICHH. AKO TIOMHOCHIIAIl 3aXTeBa HE MOXE, W3
ONpaBJaHUX PA3JIora, Ja MOJHeCe JOKYMEHTE KOjU Cy HEOIIXOIHH 32 U3/aBarbe
I[NotBpre, cyn wmm Apyru opnamheHn opraH MOKe MPUXBATUTH M JPyTe JTOKa3e
Koju he MOTBpIUTH ayTeHTUYHOCT THX mofaraka. Ypenoa 650/2012 npensuba na
je Moryhe 1a moiHOCHIIAIL 1A M3jaBy O] 3aKJIETBOM, OTHOCHO CTaTyTapHYy U3jaBy,
ymecTo 3akierse. HapaBHo, To je Moryhe camo y 3emibama urja 3aKOHOJJABCTBA TO
npensubajy. Opran koju wuznaje IlotBpmy oOaBecTuhe CBe KOPUCHHKE O
TIOTHECEHOM 3aXTeBY. AKO je TIOTpeOHO /1a CE CBH €JIEMEHTH TIOCEOHO MOTBP/IE, T4]
OpraH MOYKE CacITyIlIaTd CBa JIMIIA KOja Cy YKJby4yeHa, Kao U JIMLA Koja YIIpaBJbajy
MMOBHHOM OCTaBHOIA ¥ M3BPIINOLE TECTEMAHTa, a ITyTeM jaBHUX IJIACHIIa MOTY
ce 00aBeCTUTH M JIPYTH MOTCHIMjATHA KOPUCHHUIM Ja MOTY OCTBApHTH CBOja
npaBa. 3a HaBesieHe mHoTpede, oBnamheHn OpraH 3eMJb€ WIAHWLE MOXE, Ha
3aXTeB, J[a TONIaJbe OpraHy Apyre 3eMJbe WIAHHWIIE TIOfIaTKe KOje ce Haase y
PErucTpy HEMOKPETHOCTH, MAaTWYHHUM KHbUTaMa, PerucTpuMa Koju cajpike
TIOJIaTKE M JIOKYMEHTA, KOjH CYy PEJIeBaHTHH 32 HaclehUBamke WM O NMOBHHCKAM
ofHOCHMMa OpayHUX JIPYroBa, OJAHOCHO O HMMOBHMHM OCTaBHMOLA KOja MMa
CKBUBAJICHTAH PEXXHMM, aKO j€ Taj OpPraH OBJAIINEH Ja MOXKE, 10 TPaBy 3eMJbE
YIaHUIIE, M3/IaBaTH TaKBe MHpopMarmje (4. 66).
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MsnaBame 1 cagprxmHa [TorBpae

Hamnexun opran he wm3matu [lotBpmy Oe3 omnarama, y CKIamy ca
MIOCTYIIKOM KOjU je yTBphEeH OBOM YpemOoM, YuM c€ yTBpJE CICMEHTH Ha
OCHOBY IIpaBa Koje ce MpuMeryje Ha HaclehrBame, OMHOCHO Ha OCHOBY IpaBa
KOje ce TpuMemyje Ha HaBeleHe enemeHte. Hammexxnu opran Hehe m3maru
[TotBpay, y ciyyajy oa ce ocrmopaBa OWIIO KOjU Off €l1eMeHara, OXHOCHO Y
cimyuajy na IlotBpra He 61 Ouna y carmiacHOCTH ca OIUTYKOM Koja MoTBphyje
HaBeZIeHe enieMenTe. VIcTo Tako, HaiexKH! opraH he npemy3eTu cBe HEOIXOqHe
KOpake J1a o0aBecTH KopHCHHKe 0 m3naBamy [lotBpae (wi. 67). IlorBpaa mopa
na caapxu oapehene momarke. Tu momarm Mopajy OWTH HaBEICHU Y MEpPH Y
K0jOj Cy oTpeOHHM 3a CBpXy m3naBama [lotBpne. He nedunuie ce 6mmke koja
je To mepa. Tu momanu cy cnenehu: Ha3WB M ajipeca HAUIGKHOT OpraHa Koju
mnaje [lotBpay; pennu Opoj mocujea; Momaly Koju J0Ka3yjy Ja je HaBeAEHU
oprad Hajexan jaa u3na [loTBpay; naTym m3naBama; MOJAIM O TOAHOCHOILY
3axTeBa: MMe, Ipe3uMe, MO, IaTyM U MeCTO pol)erba, ApKaBIbaHCTBO, MATHYHU
Opoj, ampeca, OHOC ca OCTABUOIIEM; TIOAAIN O OCTABHOILY: UME, TIPE3UME, TIOJ,
JIaTyM ¥ MECTO polera, Ip>KaBJbaHCTBO, MAaTHYHU OpOj, afpeca y TPEHYTKY
CMPTH, JIaTyM U MECTO CMPTH; MOJIAllM O KOPUCHUIIUMA, M€, TIPE3NUME, MATHIHU
Opoj; moxaly o GpayHOM YTOBOPY KOJH j€ 3aKJby4HO OCTaBHJIALl WK O IPYTOM
YrOBOpPY KOjH je 3aKJby4HO OCTaBHJIALL, a KOJH 10 MPaBy Koje ce MpuMembyje Ha
HacnehuBame, UMa CIMYHA JIejcTBAa HA Opak, Kao W OpayHH yroBOp, Kao U
nofany o OpavyHo] MMOBHMHH, OJHOCHO O MMOBHHH KOjU MMa €KBUBAJICHTHH
CTaTyC; TOZIAIM O TIPaBy Koje Ce MpUMEbYje Ha HaclIehuBame, Kao 1 €IIEMEHTH,
Ha OCHOBY KOjHUX je yTBpleHa MpuMeHa TOT IpaBa; MoJald O TOME Ja JHU je
HaciehuBambe TECTAMEHTAJIHO WJIM HE, Ka0 M NOJAlM O IpaBUMa M
opnamhemUMa HACleHHUKA, Jierarapa, M3BpIIMOIA TeCTaMEHTa M YIPaBHUKA
MMOBHHOM; aKo je Moryhe ¥ aKo je IpUMEHJbHBO, MOJIAIK O CBAKOM KOPHCHUKY
y BE3U ca HErOBOM H3jaBOM O TIPUXBATARY WITH ONpHULIay off Hacneha; mogam
0 yIely CBakol HacjelHMKAa W CIHMCaK IpaBa W HMOBHMHE 3a CBakKOl O]
HACJIeTHUKA; MO/IAlly O JIMCTH MpaBa WM JIMCTU UMOBHHE 32 Jierarape; nojaiu
0 OrpaHMYe-MMa TPaBa 3a HaCcJeAHUKE U IO OTpedH, Jierarapa, o rpasy Koje
ce TpUMembyje Ha HacnehuBame WK 10 NpaBUIMMa pacrojaramba HMOBUHOM
OCTaBMOIlAa HAKOH FHETOBE CMPTH; MOAAIM O OBJIAmhemHMa H3BPIIMONA
TECTaMEHTa U yIPaBHUKA MMOBHHOM OCTaBHOIIA, KA0 M O OTPaHUYCHUMA THX
opnamthema, 1o MpaBy Koje ce MPUMERYje Ha HacliehBame WK 1Mo MpaBHIMMa
pacrosaramba IMOBUHOM OCTaBHOIIA HAKOH H-ETOBE CMPTH (WI. 68).
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HejcrBa IloTBpAOe

[TorBpaa he mpou3BoaMTH J€jCTBA y CBUM 3eMJbaMa 4IaHUIaMa, 0e3
cripoBohema moceOHor moctynka. 3a IlotBpmy ce onpehyje mpermocraBka
Ta4HOCTH, 32 CBE €IEMEHTE KOjJH Cy CaapkaHH y B0j. CMarpa ce Jia JiIie Koje ce
nomumse y IloTBpmy, a Koje MOXKe HMMarTH CTaTyC Haclle[HHKa, Jerarapa,
M3BPILMOLNA TECTAMEHTA WM YIPaBHUKA MMOBHHOM OCTAaBHOIA MMa Taj CTaTyc,
Koju je HaBemeH y IlotBpay, Oe3 MKakBUX OrpaHMYEHa, OCHM OHHX Koja Cy
HaBeneH y IloTBpmu. 3a cBako Jmile, Koje BPIIM MOTpeOHE pajikbe Ha OCHOBY
nofaraka u3 [ToTBpze, Moxke BpIIUTH M1ahama Wik MPEHOCUTH UIMOBHHY Ha JIAIIE
koje je ompeheno y IlorBpam, kao oBnamheHo fa MPUXBATH UCIUIATY MIN
uMoBHHY. CMaTpa ce Jia To Jiie UMa oBlamhere 1a TPUXBATH UCIUIATY YT
MMOBHHY, OCUM aKO OHO 3Ha JIa THX OBJaIihea HeMa, OHOCHO Jia Cy MOoJaly y
[TorBpu naXHW, OMHOCHO AaKO HHUjE€ CBECHO HETAYHOCTH THUX MOJaTaKa 300T
Hemapa. Ha ocnoBy IlotBpne, mmoBuHa ocraBuona mohu he na ce ymume y
oaroeapajyhe peructpe 3emibe wianuie (wi. 69).

Opwrmnaan n kormje Ilorepae

OpraH xoju je m3nao IoTBpay 3aap)kaBa OpUTUHAT OBOT JIOKYMEHTA, a U3/1aje
JeHy WM BHIIIE OBEPEHHUX KOIHMja TOAHOCHOITY 3aXTeBa MM OMJIO KOM JIPyroM
JWIy KOje JOKaKe JISTHTMMHHU WHTepec 3a m3naBame llotBpme. Taj opran je
Ty’kKaH J1a BOJM CITHCAK JUIia Kojuma je n3nara [lorepaa. M3nare oBepeHe kommje
Ba)Ke ILIECT MECEIH Of IaHa M3/1aBama. Ha korju [ToTBpze Mopa OuTH Ha3HaueH
JIaTyM UCTEKa BaKHOCTH OBOT JJOKyMEHTA. Y OIpaBIaHHUM CITy4ajeBHMA, OpraH
W3/IaBarba MOXeE J1a OITy4d 1a BakHOCT [loTBprie Oyme m myxa. Hakon mcreka
pOKa BayKHOCTH, JIMIIE Koje Mocenyje oBepeHy konujy IloTBpre Mopa momaHeTn
3aXTEB 32 TPOMYKECHHE POKa WM 32 W3JaBarbe JIPyre OBEPeHE KOIHje, Kako Ou
MOIJIO J1a OCTBapyje cBoja mpasa (wi. 70).

Ucnpasrpame, MoamdmKalmja v rosiaderse Ilorepae

OpraH Koju je u31ao MOTBPIY MOXE, Ha 3aXTEB OMJIO KOT JIMIIA KOje JIOKaxe
JIETUTUMHH MHTEPEC, Kao U IO CITy)XOeHO] TyXKHOCTH, 1a ucnpasu [lotBpry y
CITy4ajy TpeIke CIryk0e Koja je cactaBibaia [lorBpay. Ocum Tora, opras Koju je
U37120 TIOTBPLY MOXE, Ha 3aXTeB OMJIO KOT JIUIIA KOje JOKaXKe JISTHTUMHH HHTEpEC,
3aTUM, ako je To Moryhe mo TpaBy HAIMOHAJIHOT 3aKOHOJABCTBA, KA0 M TIO
CITy’0€HOj Ty>KHOCTH, J1a I3MEHH WK 1oBy4e [10TBp/Ly, aKo ce yCTaHOBH Jla cama
[MotBpaa HUje TauHa, OMHOCHO Jia HUCY TAYHU CJIEMEHTH Ha OCHOBY KOJHX j€
u3ara. Y Be3 ca HaBeJICHUM HABEJICHM OpraH Mopa 00aBeCTHTH, 0e3 ofiarama,
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CBa JMIIa KOojuMa je u3hara oBepeHa komuja [loTBpme o ucHpaBibamy,
Morupuranuju Wi nosnadery [lorepae (wi. 71). Omtyxke o usnasawy [loTpre,
JIOHETE Ha OCHOBY onpenada Ypemnode 650/2012, Mory 6uTH ocriopeHe of1 CTpaHe
OMITO KOT JIMIIa Koje MMa IpaBo Jia MofHece 3axTeB 3a n3nasame [lotBpre. Omwtyke
KOjUMa ce MCMpaBba, MomuduKyje uiu nosinaun [oTBpaa, kao u omtyke Kojuma
ce cycrnieHnyjy nejcrsa [lorBpre Mory OUTH OCTIOpEHe Off CTpaHe OWMIIO KOT JIUIIa
KOj€ JIOKaXKe JISTUTUMHHU HHTepec 3a To. OBE OUTyKE C€ MOTY OCIIOPHTH IIpeN
CyZIOM 3eMJb€ WIAHWIE y K0joj je m3nmara [loTBpma, a y ckiamy ca mpaBoM Te
3emibe. Ako ce yTBpau ja [1oTBpaa HHje TauHa, Ha/UIOKHHU Cy he McrpaBuTH,
mMoruduroBary wim nosyhu [lorBpry, omHOCHO ocurypahe na ce osa IlotBpaa
UCTIpaBH, MOMM(HUKY]e WM TIOBYUE O] CTpaHe opraHa Koju je oy [loTBpmy u3mao.
Ca npyre ctpaHe, ako ce YTBpAM Ja je onbujame u3naBama [lotBpre Oumio
HeompaB/iaHo, Taaa he Hagnexuu cyn mwnaru [lorepay wmm he ob6e3demuTu na
HaJJICKHU OpraH 3a n3nasame [loTBpe noHece apyraunjy omiyky (wi. 72).

Cycniensnja gejcra IlorBpae

HejctBa m3nare IlotBprme Mory OWTH CyCIIeHIOBaHa OJf CTpaHE OpraHa
HaJUIOKHOT 33 W3aBame [loTBpre, Ha 3axTeB JMIA KOje MOKAKE JITHTUMHU
UHTEpEC, a JI0 IOHOIIECHha OTyKe O M3MEHH WM NoBiadery [loTBpae, Kao u o
CYJIICKOT OpraHa, Ha 3aXTeB JIMIA KOje UMa TIPaBo Jia OCTIOPH OTYKY JIOHETY Of
CTpaHe HaJUIOKHOT OpraHa 3a W3laBame [loTBpre, 70 JOHOIICHA OMIYKEe O
ocriopaBamy Te oftyke. Haanesxau opras koju je mznao [lotepay (To Moxe 6utu
u cyn), obaBectuhe, O6e3 ofiarama, CBa JIMIA KOjUMa Cy M3/IaTe OBEPEHE KOIHje
[ToTBpra 0 cycrieHn3mMju JejCTBA TUX JIOKyMEHaTa. 3a BpeMe Tpajarba CyCrieH3uje,
HE MOTY ce u3nasaru apyre kormje [lorepae (wr. 73).

Hexka nmuTama Be3aHa 3a mpuMeHy Ypenoe 650/2012

OcepuayheMo ce Ha Heka nUTamka ipuMeHe Ypenoe 650/2012, a Ty mucimmo u
Ha ofpen0e Koje ce OHOCEe Ha OIIITA MUTama, y Be3W ca HaciehusameMm y
MPEKOrPaHNYHUM CITyYajeBUMa, Koja ypehyje oBaj akT, Kao W Ha ompende Koja
nedunmty Ilorepmy. [IpBo, ca jemre crpane oBa Ypemba ompelyje moryhHOCT
u300pa TpaBa IMyTeM ayTOHOMHje BOJbE, JIOK Ca Jpyre CTpaHe, cama Ypernda
650/2012 uma jenuHcTBeH mpHcTynl y ypehuBamy oBe Marepuwje. To cTBapa
MoryhHOCT BHIIIe pa3mauTiX cykoOa. OBO ce, Ipe CBera, OTHOCH Ha CyKoO mmely
npaBa Koje ce IpuMemyje Ha HacnehuBame (lex successionis) U TpaBa Koje ce
IpUMelbYje Ha IMOBUHY Y CBAKOj JpyKaBU WIaHULM (lex rei sitae). I1o MUIUbeY
aytopa u3 EY, moctoju 6uran pasior 3a KopHIihemhe ayTOHOMH]e BOJbE MPUITHKOM
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onpehrBama MepoIaBHOT TpaBa o1 cTpane Tpahanuna EVY, a mro ce ogHocH Ha
peXuM Tozierie UMoBUHE. Harme, Nviie Koje )KMBH Y IPYT0j 3eMJbH WIAHHIIH, a HE
3eMJbH CBOT' JIP)KaBJbAaHCTBA, MCKopucTUhe MpaBo Ja m3abepe MpaBo MO CBOM
JPXKaBJBAHCTBY, 3aT0 IITO C€ TUME MOKE MOCTHNHM peXuM 00aBe3He MozeNne
uMoBrHe. Ho, y Be3n ca TuM, TOCTOjH TIpOOJIeM ca OBUM TIpaBWwiMMa. Lex
successionis MO¥e Jia Oyzie y CyIpOTHOCTH Ca jJaBHAM TIOPETKOM 3eMJbE WIAHHMIIE.
VYpenba 650/2012 omoryhaBa na 3emMJbe WIAHHIE ITyTEM KOMIIPOMHCA OIOU]Y
NPUMEHY H-CHUX MPABHIIA, aKO CY OHA ,,04MIIIETHO HECTIOjUBA™* ca JABHIM MOPETKOM
3eMsbe unaHuIle. Jlasbe, mpobneMu MOry MOCTOjaTH Uy CIIydajy Ja Cy HEKd Of
00/IMKa UMOBMHE WM MMOBHHCKHMX MpaBa HETIO3HATH y TOjeJUHUM 3eMJbama
YIaHWIAMa. JeHO o7 MHTama Koje ce Tuue m3naBama [loTBpme omHOCcH ce Ha
CTHIIaFb¢ MIMOBHHE HaKOH CMPTH ocTaBrolia. Hanme, y cuctemrma y kojuma Biajia
CHCTEM YHHMBEp3aIHE CYKIECH]je, HACICHWIIM IUPEKTHO IIOCTAj)y BIACHUIIA
uMoBHHE. MelyTum, 1OCTOje TpaBHU CUCTEMH y KOjUMa jé perucTpalyja HOBOT
BITACHMKA KOHCTHTYTUBHHU YCJIOB 32 CTULIaEke cBojuHE. be3 003upa Ha To 1m1To oBa
VYpenba ypehyje nprMeHy jemHor mpaBa Ha 110 TpeaMeT HacehuBama, Kao 1 TO
mrro [lotBpy m3naje Hotap, Hehe ce M3MEHUTH MOTPEOHH YCIIOBU 3a CTULIAEE
mpaBa OJl CTpaHE HACJIETHWKa — HOBOT BJIAcHWKAa WMOBHHE. OcHMM TOra,
peructpaija [TotBprne he ce obaBiath Mo HarmoHamHMM TpaBuMa. Iloctoje
MHOTra NuTama Koja he ce Moparu pazjacHUTH Kaj Ypenda 650/2012 ctymu Ha
cHary. To ce, mpe cBera, OJHOCH Ha WMOBHUHCKH PEXHM, KOJU j& PaslIHM4uT Y
3eMJbama WiaHuiiama. 3a rpahane EY OuTHO je nma cyicka mpakca, Tpe CBera,
o06jacuu onHOC m3Mel)y nprMeHe nipaBa EY u HaroHamHor jaBHOT TopeTka. AJiH,
nioctojahe mpo0eM, Tipe CBeTa, 3a HoTape, Kao 1 JIMIfa Koja BOJE PETUCTPE, a TO Ce
OITHOCH Ha pajl ca JJOKYMEHTHMa U3 JIPYTHX 3eMasba wiaHuna. OBO MOKe TOBECTH
¥ JI0 TOTpe0e 3a IMPOMEHOM HAIMOHAITHOT 3aKOHO/IaBCTBa. Beh cMo momeHyrmi Heke
on mwbeBa Ypenbe 650/2012. Ho, one m3naBajamo Tpu Hajpaxuuja. IIpBu ce
OMHOCH Ha HacTojame Ypembe 65072012 ma cTBOpM jEIMHCTBEH CHUCTEM 32
pelaBame MPEKOrpaHMYHUX CITy4yajeBa y cTBapuma HacnehuBama. Jpyru b je
TI0je/THOCTABJbEbE TPOIIEAYype 3a pelllaBame MpeaMera HacnehuBama ca
npekorpanuyHuM enementoM. Ho, Tpehu mwb, a yjenHo u Hajpehm momprHOC
VYpenbe 650/2012 je permaBame mpemmera HaciehuBama ca MpeKOrpaHMIHEM
eJIEMEHTOM 0 jeTHOM IIpaBy, Ka0 W JIaKIe JIOKA3WBama IpaBa HACIeIHHKA,
Jerarapa, ynpaBHHKa WMOBHMHE OCTAaBHOLA M M3BPIIMOLA TECTAMEHTA Y JIPYTOj
JIPKaBH WIAHUI, Y KOjOj Ce Hajla3u MMOBHHA, iomohy [loTpre.
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IV) JATYM CTYIIAIbA HA CHATY

VYpenba 650/2012 je crymuiaa Ha CHary JABajieceTor JaHa OJ JaHa
o0jasseuBama y Cyorcoenum Hosunama EY, omHocHO 16. aBrycra 2012. rogune
(w1. 84). Ho, ona he ce npumemmBatu Ha npeaMere HaciehuBama Jmia koja he
ympeTH HakoH 17. aBrycta 2015, 11to 3Ha4u Tpy ToAMHE HAKOH CTYTIakha Ha CHArYy.
Axo je ocraBwian n3abpao MeEpOJaBHO MPaBO 3a KHWBOTa, Koje he ce
NpUMEUBaTH Ha HaciehuBame, OMHOCHO Kako To Ypenba 650/2012 naBomu mpe
17. aBrycra 2015, To npaBo he ce nprMemUBaTH, aKo je y CKIIaay ca oapendama
OBOT' aKTa, OIHOCHO aKO je y CKJIay ca npaBuiuMa MelyHapoaHor mpuBaTHOT
npaBa Koja cy OMya Ha CHa3M y BpeMe Kaja je ocTaBuial] n3abpao npaso, Ouio y
JP>KaBH y KOJOj j€ MMao MPeOUBAIUIITE, OWIIO y Ip)KaBH YHje je APKaBJbaHCTBO
umao. CimuHa MpaBWia ce MPUMEHY]Yy W ako je Y TMUTamy pacroiarame
MUMOBHHOM, Koj€ je onpel)eHO of] CTpaHe OCTABUOIIA 32 KMBOTA, OJJHOCHO Tipe 17.
aprycra 2015. romune (wi. 83, Tau. 1, 2, 3).

V) 3HAUA]J 3A PEITYBJIVIKY CPBUJY

Kama je y muramy PemyOmuka CpOuja, momeHyhemo mpaBmiia kKoja ce
NpUMeryjy Ha HacnehuBame ca eeMEHTOM WHOCTPAHOCTH Koje JAeduHHIIe
3aKoH 0 pelllaBary cyko0a 3akoHa ca MPOMUCHMa APYTUX 3eMaba (abe: 3aKoH
o MIIII), a nomenyhemo u ofpende koje y oBoj obmactu onpehyje Hapr 3akona
o mehyHaporHoM nprBaTHOM TipaBy (naske: Harpr). OcHOBHA Tauka Be3uBamba 3a
onpehuBame MepojaBHOT TIpaBa 3a 3aKOHCKO HaciehuBame je lex nationalis,
OJTHOCHO JIPKaBJhaHCTBO OCTaBUOIIA y BpeMe ieroe cMpTH (wi. 30, cT. 1). MHaue,
OBO TPaBWJIO C€ IMpUMEHYJe U KOJ TecTaMEHTaJHOr HaciehuBama. OO6um
NpPUMEHE MEpOJABHOT IpaBa 3aBHCH O BPCTE IOCTYNKA KOJU C€ BOOU M
OTpaHMYCH je Ha OCTaBUOYEBY MMOBHHY 3a KOjy ce cya JoMahe 3eMJbe OIIacho
HauiexHnM. To 3Haum fa ce oMahu Cyn MOXKe OINIAaCHTH HAUIOKHAM M 32
HMOBHHY y CTPAHOj IpKaBH, HA 3aXTeB HACIIEHUKA. AJIH, F-eroBa HaIeKHOCT he
3aBUCHTH O] TIpaBUJIa CTPaHE 3eMJbE Y KOjOj CE Halla3d MMOBHHA 3a KOjy ce
OIVIaCHO HA/UIS)KHUM. MepomaBHO IMPaBO 32 TECTAMEHTAIHY CIIOCOOHOCT
onpehyje ce mo npkaBIbHACTBY (lex nationalis) 3aBeIITa0ONa y BpeMe CacTaBIbamba
tectamenta (wi. 30, ct. 2). [Ipema ToM MepomaBHOM MpaBy YTBphyjy ce Mame
BOJBE, CIIOCOOHOCT 3a pacyhuBame, elIeMEHTH KOju Cy OWTHH 3a CIOOOTHY U
pasyMHy IOCIIEbY BOJbY. MepoIaBHO MPaBo 3a CaipKHHy TecTaMeHTa ofpelyje
Ce 10 JIPKaBJbaHCTBY OCTABUOIA y BpeMe cMpTH. TecTaMeHT Mopa Jia MCITyHH
onpehery (opmy, OTHOCHO HETOB OOJMK Mopa Ja Oyne IMyHOBaXkKaH. Y OBOJ
olracTy BJajia IPHHIIAIIL i1 _favorem negotii, KOjU ce OBJIe Ha3WBa U in favorem
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festamenti, TITO 3HAYM JIa j& TCHICHIM]ja JIa Ce TIPUMEHH MEPOIABHO TPABO TIO
K0jOj jeé TeCTaMeHT IMyHOBakaH. 300r Tora je mpeaBHieH HU3 Tauaka Be3UBAmba,
Koje Cy Mpey3ere u3 Xalllke KOHBEHIMjEe O CyKoOy 3aKoHa Y MOmIemy OONMKa
TecTaMeHTaTHUX ofpenada u3 1961. romune. U3 Tor n3Bopa npeysera cy npasiia
Y{jOM aJNTePHATHBHOM IPUMEHOM JIOJNA3MMO JI0 pElIeHha, OIHOCHO 0
MYHOB)KHOCTH TECTaMEHTa KOoju Ou, MHade, OMO HEMyHOBaXKaH, Kaga O ce
NpUMEUBAJIa Mambe elacTuuHa pemema (wi. 31, cr. 2). to ce Tnue Hampra,
nomeHnyhemo na ce Behu Opoj onpenada mocsehyje HaciehuBamwy ca eneMeHToM
MHOCTpaHOCTH. Ypehyjy ce HaIe:KHOCT, Mepe 3a 00e30eheme u 3amTuTy mnpasa
npeMa 3a0CTaBLITHHH, W300p MEPOaBHOT MPaBa, MEPOIABHO TIPABO Y OZCYCTBY
u300pa, 3aThM 3a CaJIpXKUHY 3aBELITaba, 3@ 3aBELITajHy CIIOCOOHOCT, 3a (hopmy
3aBelITaa, PacrojarambeM IPAaBHAM MOCIOBUMa HMMOBHHOM 32 JKHBOTA
OCTaBHOIIA, TTOCEOHN HACIICIHONPABHU PEKUMH, OOMM MEpOJABHOT TIpaBa U
3a0CTaBIUTHHA O€3 HAC/IEIHNKA. Haupr Jje peryancao u yoouyajeHo OopaBHILTE.
MehyTum y MUIIIBEELY O Hanpry KOje je 1aTo o1 CTpaHe eKcriepara MMCHOBAHIX
on crpane Casera EBporie, nar je mpemior aa ce Taj uiaH m3opumie. Hanme, y
VYpenou 650/2012 nema onpende koja nedunmIne OOpABUINTE, HAKO CE J1ajy HEKe
Ha3HaKe 3a TyMa4yeHmhe¢ OOpaBUINTA Y MUTamkMMa HacehBama. O0janmemne je 1a
JICTa OKOJTHOCTH Koje Tpeba y3eTh y 003Wp Kaja je y MUTamy AehHHHCAEmEe
yoOu4ajeHor OopaBMIlTa, MOKe y oipeheHnM cuTyanmjamMa Ja ce IOKaxe
KOpHCHOM, a y apyruMm He. HaBomu ce ma Ou Owno Oojbe MMaTé OMINTY
neduHUIIjy OOpaBHINTa, Koja OM ce pUMEmhUBaIa M Ha MUTama HacehrBama.
Kao mrro Bummmo, yzumajy ce y oo3up ompende Ypenode 650/2012 u xan je y
mutaby Hanpr. CloXkeHOCT y OBUM OJJHOCHMA CTBapa €IEeMEHT WHOCTPAHOCTH.
360r Tora je u HeorxonHa [ToTBp/a, ¢ 003UPOM J1a ce TIOCTaBIbajy MHOTA MTHTAkbA
Be3aHa 3a MOJIOKA] CTPAHOT OcTaBHoONA y Jomahoj 3eMJbH, Kao M 3a TIOJI0XKaj
ocraBuona fomaher ApkaBJbaHCTBA y CTPaHoj 3eMJbu. McTo Tako, mpobiem Moxe
TPOY3POKOBATH M YMIGCHHIIA J]a CBE 3eMJbE HE TPETHPAjy jeIHAKO OCTABHOYEBY
uMoBuHY. Tako, TOCTOje 3eMJb€ KOje TMPHXBATajy MPHUHIUI TOJE/HeHE
320CTaBIITHHE, KAa0 M 3€MJbE KOj€ TPHUXBATajy NPUHIMII [SAMHCTBEHE
3aoctaBmTiHe. OHO IITO MPEACTaB/ba MPOOIEM KOJI MOJE/hEHE 3a0CTaBIITHHE
jecTe peryimcame pa3IMuuThX JIeJI0oBa IMOBHUHE PA3IMUMTHAM TIpaBuMa. BaxkHo
NUTambE, KOje ce Y OBOj 00IaCTH YECTO MOCTaBIba, JECTE CTATyC 3a0CTABIITHHE Oe3
HacnenHuka. OCHOBHO je TIPaBIJIO Jla TaKBY 3a0CTABINTHHY Haclehyje apxana,
aJi TTUTaEe je 110 KOM TpaBy he ce pacrpaBuUTH oBakBa cutyanuja. To, npe cBera,
3aBUCH O] BPCTE CTBapH KOja MPECTaBIha OCTABHOYEBY HMOBHHY.
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