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HUncmumym 3a ynopeoro npaso, Ipezieon pao

beozcpao

HOCHJIALLl CYBEPEHOCTHU ¥V YCTABHUM
[TPEAMBYJIAMA™

IIpeomem pada je oopehusarwe Hocuoya cygepeHocmu y
npeamoynama caspemenux ycmasa. I1peo ce ucmpaoicyje nojam u
npaena npupooa npeamoyne. [pukasyje ce HeKOIUKO MeOPUjcKux
€cmagosa o NpasHoj npupoou npeamoyine, Kao u CMaHoOBUUMA
VCMABHUX Cy008a HEKOIUKO 3eManba 0 mom numary. Haxon
moea yKpamro ce uziaxjce o paseojy nojma cyeepeHocmiu, Kao u
MeopujcKu cmagosu 0 mome Ko je, 3anpago, HoCUiLAay cy8epeHe
enacmu. Iloceban ocepm ce npysca na meopuje HapooHe u
HayuoHaHe cygepeHocmu. Y YyeHmpaiiom 0eny paoa ce mpaxcu
002080p Ha numarse 00pehusarba HOCUOYa cy8epeHoCcmu y
VCMAasHUM npeamobyniama, ca aKkyeHmom Ha oHe npeamoyne y
OK8UPY KOjux ce nojmMosu Hayuja, Hapoo, epahauu, Kopucme
npakmuuno Kao cunonumu. Ha xpajy, uzeoou ce nexonuxo,
mehycobno nosesanux 3axkmyuaka. Ilpeo, eenuxa eehuna
ycmaegnux npeambyna oopehyje nocpeoHo uiu Henocpeowo,
Hocuoya cyeepene opxcagne éiacmu. /[py2o, y OKeUpy mwux,
noHoso uspazuma eehuna, a y ckiady ca 0emMOoKpamcKum
MeHOeHYUjama Hasoou Hapoo, Hayujy unu epalhame Kao Hocuoye
cysepenocmu. Tpehe, y npeambynama moxcemo da Hahemo
nomepoy meopujckoz cmasa 0a ce y npakcu usdpucana pasiuka
uzmehy meopuja Hapoowe u HaYUOHANHE CY8ePEHOCU, Me 0a ce

EnexrpoHcka ajgpeca ayropa: stanicmisa@gmail.com

“ Osaj pax je HACTAO Kao pe3ynTar paja Ha npojekty CpIICKo U eBPOICKO MpaBo-yropehuBarmbe
u ycartamasamse (EB. 6poj 179031) xoju ¢punancupa MUHHCTApCTBO IPOCBETE, HAYKE U TEXHOJIOLIKOT
pasBoja.
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Y caznacjy ca mum mepmMuHu Hapoo, Hayuja u epahanu kopucme
KAO CUHOHUMU.

Kwyune peuu: npeambyne ycmasa, cyeepenocm, HOCUOYU
cygeepenocmu, Hayuja, Hapoo, epalhanu.

1. YKPATKO O HACTAHKY U ITOJMY ITPEAMBVJIE!

Kama ynmyTtuMo mornen y HMCTOpHjy, MpeTedy yCTaBHUX
npeamOyia MmoxeMo Ja mpoHahemo Beh y XamypabujeBoM 3aKOHUKY,
JIOK C€ pacmpaBa O BUXOBO] YHOTPEOU MOXKE CPEeCTH M Y aHTHIKOM
nepuozy,” 0K ce y aHTUUKO]j ' puKkoj mpernopy4rBaio aa 3aKOH! He Ou
Tpebao caMo Ja cajipke MO3HaTy MpaBHY, HOpMaTHBHY (opmy, Beh
je Hy»XHO aa caapxe u oapehene yoehyjyhe enemenre.’ Ho, naxo je
npereya npeamOyria y caBpeMEeHOM 3Hauekhy JaTupaa joIl U3 CTapor
BEKa, MOJIEPHH KOPEHU YCTaBHUX ITpeamOyJia ce Halla3ze y OpUTaHCKO]
MPaKCH J]a KpaJbeBCKU JIGKPETH U CTaTyTH cajpike oapehene ysone,
OIHOCHO H3jaBe KOjuMa Ce OIKCYje pas3ior AoHoIemha akra.* Kania je
0 MOJICpHO] P »KaBU pey, MpBa npeamOyJia ce jaBiba 3aje/IHO ca IPBUM
ycraBoMm, YcraBoM CAJl o 1787, a canpu je M IPBH €BPOIICKU YCTaB,
¢bpaniycku u3 1791. rogune.’ 3aHUMIBHBO je | J1a je mpeaMOyiia
YeraBa CAJ] mpakTudHO mocTana jJereHaapHa.’ YV naHaiime Bpeme,
a ako 3alleMo Ha TepeH yNMOpeaHOr YCTaBHOI IpaBa MOXKEMO Jia

!V npBoMm Jieny ce paji 3aCHMBA Ha Ca3HAKMMa M3 KoayTopckor paaa Buanan [lerpos, Mustorn

Cranuh, ,,Penirujcku enemenTn y npeamOyiama ycraBa ca HoceOHHM OCBPTOM Ha €BPOIICKE 3eMJbe" KOJH
je npuxsaheH 3a 00jaBJbUBAE Yy 300PHUKY PAJI0BA /[potcasHO-YPKEEHO NPpaso Kpo3 éexkose, (TIPUPEIUITH:
Bnagumup Yonosuh, Benubop Ilomuh, Bragumup Bypuh, Munom Cranuh), MHCTHTYT 3a yriopeaHo
npaBo, [IpaBocnaBHa Murpomnonuja L{pHoropcko-npumopcka, beorpazn, bynsa, 2019, a unje o6jaBibuBame
ce OuYeKyje y MOMEHTY KaJia ayTop npejiaje oBaj pa.

2 Wim Voermans, Maarten Stremler, Paul Cliteur, Constitutional Preambles, A Comparative
Analysis, Chelthenam UK, Northampton USA, Edward Elgar Publishing, 2017, ctp. 6-7.

3 Tom Ginsburg, Nick Foti, Daniel Rockmore, ,,‘We the Peoples’: The Global Origins of Consti-
tutional Preambles®, Public Law and Legal Theory Working Papers, University of Chicago Law school,
2013-2014, ctp. 107.

* HUcro, crp. 107.

> Muogpar Josuuuh, O ycmasy, meopujcrko-komnapamusna cmyouja, CaBpeMeHa ajIMUHHCTPALIH]ja,
Beorpan 1977, crp. 107-108.

¢ Liav Orgad, ,,The preamble in constitutional interpretation®, International Journal of Constitu-
tional Law, Oxford University Press, Vol. 8, 6p. 4/2010, ctp. 714 (714-738); Tom Ginsburg, Nick Foti,
Daniel Rockmore, ,,“We the Peoples’: The Global Origins of Constitutional Preambles®, Has. nexo, ctp.
108.
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KOHCTaTyjeMo J1a C€ OHa YeCTO 10jaBJbyje y YCTaBHUM TEKCTOBHMA,
Te OM ce PEeKJIo W Jia OHa MpeAcTaBiba “yOemsbuBO mpeoBnalyjyhy
0COOMHY CaBpeMEHHMX ycTaBa”’ W Ja ,,TeK HEIITO Mame OJ] je/IHe
tpehuHe yKymHor Opoja ycTaBa He caapKu npeamOymy .

VY Teopuju HUje CIOPHO AepUHHCakE [T0jMa peamoyse, 010
na ce paau o nomahum uinu ctpanum aytopuma. [lpema JoBuunhy,
npeamMOysia je TeKCT KOjU C€ HaJla3W Ha IMOYETKY yCcTaBa U KOjU
NPETXON HOPMATHBHOM Jieny ycraa.” Patko MapkoBuh Benu nia
je mpeaMOyia TEeKCT, KOju MPeTX0J HOpMaMma, HUje CTHIU30BaH y
00NIMKY 4IaHOBa, CIO0OHM]jE AUKIIM]jE, BUILIE OPATOPCKE U CBEYAHE,
nperxonehu wim HacinoBy ycraBa wid cienehm mcmonm HacioBa
ycrasa.’? ¥V Xpsarckoj Cokon u CMepell Cy MUILJbERA Ja Ce Paiau
O CBOjEBPCHOM Ha4eJIHOM yBOJy Y HOPMATHBHH JI€O ycCTaBa, ca
CBEYaHHUM CTHJIOM, KOJH j€ 4YECTO U MMaTeTUYaH, Ca OMMCHOM, OJTHOCHO
nexnaparopaom caapxurom.™ Ipema Kenseny npeamOyna je cBedaHu
YBOJ] KOJH M3pakaBa IMOJIMTUIKE, MOPATHE ¥ PEITUTHjCKE HJIeje KOje
ce HaMepaBajy ocTBapuTH ycraBoM.'? [IpeamOyny y dhopmantHom u
MaTepHjaTHOM CMHUCITY pasnukyje Bmagumup Mukuh, koju Benu aa
je 'y popMaIHOM cMUCITY IpeaMOyiia YBOX Y IIETTHHY YCTaBa, YBOTHH
JIe0 YCTaBHOT MPOIMKCA, TOK Y MaTepUjaIHOM CMHUCITY, OHa HE MOpa
na ce Hal)e Ha HEKOM MPELU3HO YTB)EHOM MECTy y YCTaBHOM TEKCTY,
nomrTo je OutHuje aa Oyze mperno3Hara kbeHa ayTeHTHYHA Ca/IpyKrHa,

7 Bmagau Kytnemmh, ,,[Ipeambyrie ycraBa-ynopenna cryanja 194 Baxeha ycrasa®, Ananu IIpagnoe

¢akynmema y Beoepady, llpaBuu daxynrer Yuusepsutera y beorpany, LVIIL, 6p. 2/2010, ctp. 62.

8 Mucnu ce Ha npeamOysie o0yxBahieHe aHAIM30M y HAaBEICHOM WiaHKy, ucto; Liav Orgad, ,,The
preamble in constitutional interpretation®, HaB. aeno, crp. 716; Mehy onuma koje je Hemajy ce, mopej
OCTaNNX, HaJla3H YaK JCBET eBPOIICKUX JprkaBa. Mako iBa ycraBa npeamOyily MpaBHO-TEXHHYKH U HE
mory umaru (B. Bpuranuja u IlIBesncka),5 octanux cepam npunanajy rpynu peepeHTHuX, yIieTHUX
ycraBHuX TekcToBa (MTanuja, Aycrpuja, Xonannuja, benruja, [lancka, ®@uncka u Hopsemika). Ako
je oacycTBo npeamOyna y yCTaBUMa OBHX ,,BKHHUX' JJpyKaBa CUTHU(UKAHTHO, HE Tpeba 3aHEMaApUTH
HH OCTaJle TaKBE YCTaBe, HAPOUUTO YKOIHKO OH ce Te JAp)KaBe IMOTPEIIHO CMaTpalic HepEeJICBaHTHUM
U Cr30TUYHHM, jep Cy 4eCTO IVIaBHM KOHCY/ITAHTH M PEIaKTOPU THX ycTaBa OWIM JaHac apupMHcaHu
excrieptu u3 CA/l u Espone., Bnagan Kytiemuh, ,,[IpeamOyne ycraBa-ynopenna crynuja 194 Basxeha
ycTtaBa®, HaB. aeno, crp. 62; Liav Orgad, ,,The preamble in constitutional interpretation®, HaB. xeno,
ctp. 716.

®  Muoapar Jouuuh, O ycmasy, meopujcko-komnapamugna cmyouja, Has. ieno, ctp. 107-108.

0 Parko Mapkosuh, Yemasno npaso, llpasan daxynrer Yausepsurera y beorpany, beorpas,
2013, ctp. 40.

' Hcro.

2 B. 0 oBoj neuHnumju kox Masa Alijevic, ,, Tekst preambule kao pomoéna metoda tumacenja
ustava‘, Anali Pravnog fakulteta u Zenici, Pravni fakultet Univerziteta u Zenici, Internet, http://www.
prf.unze.ba/Docs/Anali/godina_5_broj 9/M_Alijevic.pdf, 28/11/2019, ctp. 285.
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KOja ce cacToju y MPUKA3UBaby HCTOPH]jE JOHOCHOIIA yCTaBa, OTHOCHO
HETOBUX TEMEJbHUX BPETHOCTH U Hauena.

[Ipeambyre, a kaga je 0 axpecatuma ped, c€ UCTOBPEMEHO
oOpahajy kako yCcTaBOTBOpIIMMA TaKO M OHMMAa Ha KOje CE YCTaB
onHocu. OHe W3pakaBajy JOKaJIHE MOTpede, allh U aclupalmje
APYIITBa,'* MITO je, YMHU ce, y CKIay ca 3HAYCHEM JIATHHCKE PeUn
preambulare xoja 3Haun xonatu Hanpen.' Ilopen MpoCHEeKTUBHOT
nornena, npeamoysie cy Kao KakBa yBepTupe, jep rpahane yBoze
y CBET ycTaBa KopucTehu mUMa pa3yMJbUB je3HK, 00jalllmbaBajy
CYIITHHY YCTaBHOT Cajipkaja, YnHehn M caMm ycTaB npHjeMuuBUM. ¢
[Ipeambyme, ,,MOTy 1a apTUKYJIULILY U /3]y JIETUTUMHUTET JyOOKUM
HOJIMTUYKUM ITpoMeHama. OHU MOTY IPYKUTH CBPXY U 00pa3IIoKebe,
TE CIy)KHTH Kao JeKjapalnyja BepoBama MOJIUTHUKE 3ajenHune. 13
TOT pa3Jiora, 3a pPa3jiuKy O/l MHOTUX JIPYTHX JI€JI0Ba yCTaBa, BA)KHOCT
yCTaBHUX NpeaMOyia HHUje OrpaHWYeHa Ha MPAaBHY U MOJUTHUKY
apeny. KyntypHo cnenmdudaH, lBUX0OB jeTHOCTaBaH, Il JTUPEKTAH
J€3HMK MOXKe MTPOXKETH IPYIITBEHO U KYATYPHO TKHBO, AeTyjyhu Kao
MOTEHIIM]aJTHK TOTEM 3a JPIKaBYy, 3ajeJHHILY U TojearHIia. !’

2. CXBATAIA TEOPUJE U ITPAKCE O ITPABHOJ ITPUPO/IU
[TPEAMBVIJIE

[Ipobnem mpaBHE mHpuUpoae npeamOylie jeé HCTOBPEMEHO
MOCTOjarbe MO THYKH-ICKJIAPATUBHOT M IIPABHOT Y FbCHOj CalpKUHU. '8

13 Vladimir Miki¢, ,,Funkcije preambula savremenih ustava®, Pravni zapisi, Pravni fakultet Univer-
ziteta Union, god V, 6p. 2/2014, 433-434; Wim Voermans, Maarten Stremler, Paul Cliteur, Constitutional
Preambles, A Comparative Analysis, HaB. neno, ctp. 15.

4" Tom Ginsburg, Nick Foti, Daniel Rockmore, ,,*We the Peoples’: The Global Origins of Constitu-
tional Preambles®, naB. memno, crp. 102; Ha mpumep, npeamOysie ycTaBa eBpOICKHX MOCTKOMYHHUCTHIKIX
3eMalba, MOCEOHO OHUX KOje JAYro HUCY HJIM YOIIIITE HUCY UMaje HEe3aBHCHOCT, CKIIOHE Cy OMIIUPHO
Jla yKa3yjy Ha uctopujcke norahaje kako Ou ykasaie 1a HUCY U3ryOuiie Ap>KaBHOIIPABHU KOHTUHYHTET,
Laszlo Heka, ,,Ustavnopravniporedak Madarske u svjetlu Ustava iz 2011. godine®, Pravni vjesnik, Pravni
fakultet Sveucilista J.J. Strossmayera u Osijeku, rox. 29, 6p. 3-4/2013, ctp. 163.

5 Wim Voermans, Maarten Stremler, Paul Cliteur, Constitutional Preambles, A Comparative
Analysis, HaB. neno, ctp. 6.

16 Peter Héberle, ,,Hrvatski ustav (1991.) u europskoj pravnoj usporedbi, Politicka misao, Fakultet
politi¢kih znanosti, Sveucilita u Zagrebu, vol. XXXVII, 6p. 1/2000, ctp. 50; Peter Haberle, ,,49 godina
njemackog Temeljnog zakona (ustava) “, Politicka misao, Fakultet politickih znanosti, Sveucilista u
Zagrebu, vol. XXXV, 6p. 3/1998, ctp. 162.

17 Mark McKenna, Amelia Simpson, George Williams, ,,First words: The Preamble to the Austra-
lian Constitution®, UNSW Law Journal, The University of New South Wales, Aycrpanuja, 6p. 24(2),
crp. 382.

18 Vladimir Miki¢, ,,Funkcije preambula savremenih ustava®, Has. geio, crp. 435.
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VYmpaBo ce cTora cTBapa HEU3BECHOCT IOBOJIOM TOTra Ja JU OHA
NpUIaIa MPOCTOPY MOTUTHYKOT WK MIPABHOT, T1a Y TOM CMHCITY TTHCIH
ycTaBa 1oBe3yjyhu “uaeonomkn’ ycTaB ¢ IPaBHO HOPMATUBHUM
yCTaBOM YMHE 3aIlpaBO pasluKy u3Mely mpormmca ¢ jeqHe crpaHe
U MOJUTUYKKX, QUI030()CKUX U conrjanHux eaemenara.’® [IpBo u
OCHOBHO IUTame je /1a Ju je npeamOyna fneo ycrasa? ¥ ciydajy aa
j€ OAroBOp MO3WUTHUBAH, OHJIA j€ JIOTUYHO MPOM3IA3H Ja nmpemoyia
yMa TIpaBHY CHary, KakBy uMa u ycraB. [IpakTuyHO, Haj3rogHuje je
Jla caMU YCTaBOTBOPIM OJIpE/e HEH MPABHU CTATyC. YKOJIMKO OHH
TO TIPOIYCTE, MOCTOjH MOTYHHOCT W J1a TO YYUHH YCTaBHH CY.I.2°
[IpoGnem ce ycinoxkmapa 300T Tora IITO NMUTAKHE HEHE MPaBHE
npuposie npensula ycTaBHU TEKCT Y CBera JIeceTak apikana,” 1ok ce
y OCTaJIuM yCTaBMMa TO He YuHU. [lopex Tora, mocToje u cutyaryje
Koje Cy Ha cpefokpahu, Kaza ce MoXe MOCPEHO U3BECTH 3aKJbydaK
0 TIPaBHOM CTaTycy npeamoyie, jep ce, mpuMepa paju, OHa HaJla3H
UCIIONl O3HAYaBama Ja Ce pajd O yCTaBy,?? IITO Ce Yy JIEy TEOpHje
cMarpa Kao jacaH IoKa3aTresb EeHE TPaBHE MPHUPOJIE, TC je Y TOM
CIIy4ajy /Ie0 YCTaBa, JI0K y CYIpPOTHOM Huje.”

Munbermna 0 IpaBHOj MPHUPOAM MpeaMOylie cy mojaebeHa y
Hayllu, I7e nocroje Tpu mnpeonnalyyjyha. AprymeHtanuja npse
rpyIne Kao mojasHy TaukKy y3uma (opmanHa obenexja mpeamoyie,
T€ KapaKTepUCTHKE HCHOT cajapikaja, Te UM T IOJIa3HE TaukKe
CITy’e Kao MOTIopa CTAHOBHMIIITA JIa OHAa HeMa MpaBHoO jejcTBo.>* Ha
npumep, KenseH TBpau 1a oHa H3pakaBa caMo MOJUTHYKE, MOPATTHE
U PEIUTHjCKe HJeje Koje yCTaB HaMmepaBa Ja oCcTBapu.”> Y Haloj
JUTEpaTypH ce Kaxe J1a je ,,ipeamOyIia mpuya o ycTaBy, JIOK je yCTaB

9 Arsen Baci¢, ,,Konstitucionalizam, historizam i postmodernizam®, Zbornik radova Pravnog
fakulteta u Splitu, Pravni fakultet Sveucilista u Splitu, god. 50, 6p. 1/2013, cTp. 7.

2 Liav Orgad, ,,The preamble in constitutional interpretation®, Has. seno, ctp. 731; Wim Voermans,
Maarten Stremler, Paul Cliteur, Constitutional Preambles, A Comparative Analysis, nas. neno, ctp. 20.

2 JTapko Cumosuh, Bianau [etpos, Yemasno npaso, KpuMUHATHCTUYKO-TIONUIIM]CKA aKaIEMU]a,
Beorpan, 2018, ctp. 89.

2 Wim Voermans, Maarten Stremler, Paul Cliteur, Constitutional Preambles, A Comparative
Analysis, nas. neno, ctp. 20-21.

% Parko Mapkosuh, Yemasno npaso, Has. jieno, crp. 40.

2% Mapujana [lajsanunh, Kovenmap Yemasa Penyonuxe Cpouje, @onnauuja Konpan AneHayep,
Beorpan, 2009, ctp. 9; Bun. kox Branan Kytiemmh, ,,[Ipeam0yie ycraa-ynopenna cryauja 194 sakeha
ycraBa“, HaB. Jieno, cTp. 71; Arsen Baci¢, ,,Konstitucionalizam, historizam i postmodernizam®, Has.
neno, crp. 10.

% Muogpar Josuuuh, O yemagy, meopujcko-komnapamugna cmyouja, Has. i1eio, ctp. 125.
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npaBHa HOpMa“.”® Jlpyry rpyiy 4MHEe OHU ayTOpH KOjU TpeaMOyiu
NPU/Iajy UCTY MIPUPOY ¥ 00aBE3HOCT Ka0 M OCTAJIM JICIIOBUMA yCTaBa
y KOMe ce Haiase, yka3yjyhu aa cy TOHETH MO UCTOM MOCTYTKY U O]
CTpaHe MCTOT JOHOCHOIA,”’ Ka0o U OMJIO KOjU JAPYTH JICO YCTaBHOT
tekcta.”® Pe3onyje ce na ,,Huje Moryhe MpUXBaTHTH J1a CaapyKHHA
UCKJbY4MBO ofipel)yje mpaBHY NpUPOIY M TMpaBHA JIEjCTBA MPABHUX
akara. Jep, kajg O To y4MHWIM 3a npeamOyrie, OHAa OU BEJIUKU €0
cajipikaja M y IpyTMM rpaHama mpasa U3ryOHoO TO CBOjCTBO, jep HU
OHE He caJip)Ke HUKAKBO TpaBmio.?® Jlajbe ce HaBOIH Ja rmpeamoyire
caJipyke TpaBHA Hayuesla U PeJIeBaHTHY MPaBHY CaapKuHy.>’

VY HajMamy pyKy, HCTHYE C€ YMEH-CHUIIA J1a OHA MOXE J1a ce
KOPUCTH Ka0 MHCTPYMEHT TyMauema, T¢ Ja y TOM CIIy4ajy MOXe
Jla IMa MHJHMPEKTHY NPaBHY BaXXHOCT,’! OMHOCHO Aa je ox moMohun
NPUITHKOM YTBphHBama CMUCTa MpaBHUX HOpMU.*? IHTepecaHTHO je
u pe3oHoBame Kapna IlIMuta koju unHM pa3nuky usmely ,,ycraBHor
npaBa‘ u ,,ycraBa®. I[Ipema meroBom cxparamy ,,yCTaBHO IIPaBO‘
MpEe/ICTaBJbajy OHE OJpende KOjuMa C€ PEryNHIIe MOHAIIAkE U
MOCTaBJbajy HOpPME, JIOK CY ,,ycTaB™ npema [lIMutoBoj TepMUHOIUTH]H
3ampaso ,,0CHOBHE MOJIUTHYKE OJUTyKe”, KOje Cy Yy CYIITHHH U3BOP U
yTOKa CBMX HAKHAIHUX HOPMH KOjUMa ce Je(pUHUIIY CTBAPHU [IUJbEBU
JpYyILITBa ¥ OHU ce Hajuewhe U 1ojassbyjy y npeamOynu. Yeien tora,
cmarpa LLIMuT, morpemnrHo je cxparatu npeamoyie Kao ,,Ifyke u3jase”,
jep Cy OHE TPETEeKHO yCTaB HEKOT JIPYIITBA M3 KOjeT YCTaBHO MPaBO
npousiasu.>?

Mamy, Tpehy, TpyIry unHe OHU ayTOpH KOjH KOHCTAaTY]y J1a CBE
npeamOylle HICY MCTE M J1a, 3aBHCHO OJI F(bUXOBE CaJpyKUHE, MOTY
MOCTOjaTH ¥ OHE KOj€ MMajy MpaBHY NPHUPOJY, KA0 U OHE KOJH je

% Parko Mapkosul, ,,Ycras Penybnuke Cp6uje u3 2006-kputnuku nornen™, Ananu Ipasroe
¢axynmema y Beoepady, 6p. 2/2006, ctp. 8.

¥ Bnamau Kytnemmh, ,,[IpeamGyne ycraBa-ymopenna cryanja 194 Baxeha ycrasa®, Has. meno,
crp. 72, 75.

2 Bun. Bnagan Kytremnmh, , IIpeamGyre ycraBa-ynopensa cryauja 194 Baxeha ycrasa‘“, HaB. 1emo;
Arsen Baci¢, ,,Konstitucionalizam, historizam i postmodernizam®, HaB. neno, crp. 8; Masa Alijevic,
,,Tekst preambule kao pomo¢na metoda tumacenja ustava®, Has. neno, crp. 287.

2 Bnagan Kymiewwh, ,,[TIpeam0yse ycraBa-ynopenua cryauja 194 Baxeha ycrasa“, Has. 1eno,
crp. 74.

30 Muonpar Josuuuh, O ycmasy, meopujcko-komnapamugna cmyouja, Has. ieno, ctp. 123-124.

3 Bup. Arsen Bacié, ,,Konstitucionalizam, historizam i postmodernizam®, vas. xesno, crp. 8.

32 Parko Mapkosuh, Yemasno npaso, Has. jieno, crp. 41.

3 HaseneHo npema, Liav Orgad, ,,The preamble in constitutional interpretation®, uas. xeio,
crp. 726.
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Hemajy.** OBa cxBaTama Cy ce ,,[IPBO M0jaBUJIa y BE3U Ca HEOOUYHOM
caJp>KUHOM TipeamOyna yctaBa @panirycke u3 1946. u 1958. ronune,
OJIHOCHO 300T YMI-CHHIIE Ja j€ Y BUX yKJbydeHa Jleknapamuja o
nmpaBuMa 4oBeKa u rpalhanuna u3 1789. rogune™.’> CiudHO TOME je
Muonpar JoBuurh pa3zspcrao npeamOysie y TpH rpyIie ¥ TO Ha OHE Koje
UMajy IpaBHY Ca/Ip)KHHY, 3aTHM Ha OHE KOje HUCY ITPAaBHOT Kapakrepa,
aJli MOTY JIa CITy’Ke MPHIIMKOM TyMadera, Ka0 U OHEe mpeamoye,
KOje HH y KOM CJIy4ajy He MOTY MMaTH IIPaBHU KapakTep U 00aBe3Hy
npaBHy CHary.*

Kaga ce mormexma ymopenHompaBHa CyAcKa IIpakca,
KapaKTepUCTHYAH j& MPHUMEP JIBE 3eMJbE y UHJHM CE€ yCTaBHMa
npeaMOyJia mpBo u nojaBuia, a o cy CA /| u @panimycka. MaTepecanTHo
Jj€ 1a je y OKBHpY BHUX 3ay3eT ollpeyaH cTas, na ce y CAJ] mpeamOyna
HE CMaTpa IPaBHO PENICBAaHTHOM, JI0K je y PpaHiryckoj oopHyTo.*” Ho,
oBakaB ctaB y CAJl je uznoxeHn OpojHUM KpUTHKaMa, T€ C€, UIaK,
Harjamaea Jia OHa HUje y TIOTIIYHOCTH TPaBHO MPEJICBaHTHA,*® a y
CYJZICKOM TIOCTYTIKY TIOCTIE/TE-H TTYT jy je moMenyo cyauja Ctusenc 1995.
TOJIMHE, JIOK CE YECTO IOMHUbala ¥ Y U3BOjeHUM MHILbemhUMa.> Y
®dpaHITycKoj ce mpBo Herupasno obasesyjyhe aejctBo npeamoyie, na
Ou oHO KacHHje Omino npu3Haro.”’ YeraBHu caBer je y PpaHIlycKoj
1971. ronune 10HEO OUTYKY KOjoM ce mpeamOynu Ycrasa ox 1958.
TOJIMHE MPU3Haje MpaBHa BaKHOCT. O BaKHOCTH OBE OJUTYKE CBEIOYH
M TO IITO C€ OHA OJ CTPaHE HEKUX ayTopa cMmarpa (ppaHIlyCKUM
nanganom omnyke Bpxosuor cyma CAJl y cirydajy MepOypu npoTuB
Menmucona.*! Kacuuje, y mepuony ox 1975. no 1991. YcraBHu caBer
je ynorpebsbaBao npeaMmOyity Kao apamerap y ToToBO IIETUHU CBOJUX
OJTyKa, IITO Ha HajOOJbM HAUMH OCIIMKaBa KOJHUKO je OHA M3MEHMIIA
CBOjY YJIOTY y IOJIUTHYKOM U JIEMOKPATCKOM >kUBOTY Dpanirycke.*

3 Muoapar Josuunh, O ycmagy, meopujcrko-komnapamuena cmyouja, Has. 1eno, crp. 128-131; ;
Masa Alijevi¢, ,, Tekst preambule kao pomoc¢na metoda tumacenja ustava®, Has. nemno, ctp. 287.

3 Bnamgau Kyrtnemmh, ,,[IpeamGyne ycraBa-ymopenna cryanja 194 Baxeha ycrasa“, Has. zeno,
crp. 71.

3¢ Muonpar Josuunh, O ycmaesy, meopujcko-komnapamugna cnyouja, Has. 1eino, crp. 126-132.

37 Tom Ginsburg, Nick Foti, Daniel Rockmore, ,,We the Peoples’: The Global Origins of Consti-
tutional Preambles®, HaB. nerno, ctp. 104.

3 Liav Orgad, ,,The preamble in constitutional interpretation®, uas. neno, crp. 721.

3 Arsen Bagi¢, ,,Konstitucionalizam, historizam i postmodernizam®, nas. xeino, crp. 9.
4 Vladimir Miki¢, ,,Funkcije preambula savremenih ustava“, nas. geino, crp. 437-438.
41 Arsen Baci¢, ,,Konstitucionalizam, historizam i postmodernizam®, vas. geino, crp. 10.

2 Hcro, 11.
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I'menano y apyrum 3emspama, y Hemaukoj, mpeamOyna Hema
npaBHO 00aBe3yjyhy cHary, anu ce cBe yenrhe KOpUCTH y TyMauemhy
ycraBa,® 1ok je BpxoBuu cyn Muauje yTBpano ja ena CTpyKTypa
YcraBa y ceOu yKIbydyje M HBEeroBy mpeamoOyny.* YV Aycrpanuju
je omHOC OMO MPOMEHJBUB U TO y TIOUETKY O]l CTHUJBMBE yIoTpede
HPUIHKOM TyMaderba, fa cBe J10 mupe ynorpede.*’ Yerauu cyn buX
,,C€ Y JeTHO] CBOjOj OMJIYLIM TI03BA0 M HA jeTHY OUTYKY KaHaJCKOT
BpxoBHOT cya kKoja ToBOpH 0 ,,IpUPOIN’ YCTAaBHUX MPUHITMIIA KOjUMa
Cy mpoxeTe oapenode mpeamOyrie, ma je 3akJbY4Ho Ja MOojeIMHE aJTHE]je
[IpeamOyrie mmajy HOpMAaTUBHHU CaJprKaj KOJH je TPaBHO 3Ha4YajaH, y3
00pa3JIoKehe 11 3a PA3IUKY O] yCTaBa MHOTHUX JIPYTHX 3eMaJba, YCTaB
buX je cacraBuu feo jenHor melhyHapoaHor criopasyma.“*® Tlocroju
pactyhu Tpenn y norneny pacryher nejcrsa y moreny obasesyjyhe
npaBHe cHare npeamOyra,!’ Te Mojako KJIaTHO MPETeKe Ha CTPaHy
J1a je mpaBHO 00aBe3Ha,*® MITO MoKa3yje HEOAPKUBOCT TE3¢ Ja je OHa
UCKJbYYHBO MOJUTHYKA JICKIapalyja, 0e3 IpaBHe peleBaHTHOCTH. "
VY OKBHpY TaKBUX CTaBOBa, IpeaMOyJIa ce ocMaTpa WM HE3aBUCHO,
Kao M3BOp MpaBa WM y KOMOMHALMjH Ca OCTajJUM YCTaBHUM
ozpendama rje CIIy’KH 3a TyMademe ycTaBa,”’ U T0 y HajMamby PyKY,
nonpuHocehn, y ckilaly ca HEeMa4KiM CXBaTambEeM, jeIMHCTBY yCTaBa,
Kao U YKOPEHCHY O/pel)eHnX ycTaBHUX BPETHOCTH. !

4 Liav Orgad, ,,The preamble in constitutional interpretation®, HaB. neso, ctp. 725.

# Tom Ginsburg, Nick Foti, Daniel Rockmore, ,,We the Peoples’: The Global Origins of Consti-
tutional Preambles®, HaB. neno, crp. 727-728.

4 Mark McKenna, Amelia Simpson, George Williams, ,,First words: The Preamble to the Australian
Constitution®, HaB. aeno, ctp. 388 u nase.

% Masa Alijevi¢, ,,Tekst preambule kao pomoéna metoda tumacdenja ustava®, HaB. xerno, cTp.
292-294.

47 Vladimir Miki¢, ,,Funkcije preambula savremenih ustava®, nas. nesno, ctp. 435.

* Hcro, crp. 439.

4 Napko Cumosuh, Biianau Iletpos, Yemasno npaso, nas. peno, ctp. 91.

3% Liav Orgad, ,,The preamble in constitutional interpretation®, Has. seio, crp. 715; Wim Voermans,
Maarten Stremler, Paul Cliteur, Constitutional Preambles, A Comparative Analysis, HaB. 1eno, cTp.
89-90; Vladimir Miki¢, ,,Funkcije preambula savremenih ustava®“, Has. neno, ctp. 435.

31 Wim Voermans, Maarten Stremler, Paul Cliteur, Constitutional Preambles, A Comparative
Analysis, HaB. nemno, ctp. 90-91.
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3. HACTAHAK I[IOJMA CYBEPEHOCTHU U TEOPUICKH
CTABOBU O hEHOM HOCHOIY>*

Hcropujcku Tiieano, mojamM CyBEpeHOCTH HACTaje YIopeao ca
CTBapameM MOJICPHUX Jp)KaBa Ha €BPOICKOM Tiy.>* Pa3iosu 3a mweH
HacTaHaK Cy JeJberme EBpore Ha HalmmoHalHE JIp)KaBe, Te 0opbda
arcoJlyTHE Ap)KaBe ca CTauekuMma.* Y TEOPHjCKOM CMHUCIY MPBU
je mojam cyBepeHoctu yoonuuno JKan boneH y miecHaecToM BeKy
U y JUTEPATypH CE OH HABOJAM KAO HErOB 3a4ETHHK,’” MaJia 3a4eTKe
Te ujeje moxxemo nporahu jour kox Hukoa MakwujaBenuja, Koju je
01O IPBHM MHCJIHJIAL] KOjU je 010aino OrpaHuYeHy BIACT apkaBe.>®
CyBepeHOCT ce y CpellleM BEeKy CXBaTalla y IUPEeM CMHCIY, Kajia
Ce CyBEpCHOM O3HayaBajia CBakKa BJACT KOja je€ JOHOCHIA OIJIyKE Y
MOCJIEIH0] WHCTAHIM, Tj. OJIyKEe NMPOTUB KOJUX HHje MOIVIa OUTH
u3jaBJbeHa Kajiba HeKoM BuIleM Teny.”’ Crora je y HEeKoj JpKaBH
Hajuenthe Owo Buie cyBepena. Ho, Gmaromapehu sxespu ppaHiryckor
KpaJba Ja 3a71001je arCoayTHY BJIACT, OBaj IOjaM je O] IIIECHAECTOT
BeKka OMBaO CBE BHUIIIE TI0]] YTUIIA]eM IIEHTPATMCTUIKUX TCHACHIIH]a,
na u JXXan boneH neduHmIe CyBepEHOCT Kao arcoilyTHY U TPajHY
BJIACT JpiKaBe.’®

Ca nojMoM CyBepeHOCTH e(PUHUTHBHO HACTAje MOJICPHA JPiKaBa
y pa3nobipy motpebe 3a GpopMHUparmeM MOTUTHYKOT jeAUHCTBA,
nocrajyhu ocHoBa MonepHe pkaBe,” OJHOCHO ,,HajTEIIkHE Be3aH
ca caMHM TI0jMOM O Jip>kaBu. ¢! Pasyme ce, HYXKHO je J1a ce oJpean
HOCHJIAIl CYBEPEHOCTH, KaKO OMCMO 3HAIM KOME MPHIIa/Ia HajBHIIIA

2 AyTop ce OBHM ITHTambEM IIHpe 6aBHO Y OKBUPY CBOje JOKTOpcKe aucepraruje Musom Cranuh,
Ipasna npupoda nocranuuxoe manoama, IpaBuu daxynrer Yausepsurera y beorpany, beorpaz, 2017.

33 Tudor Jones, Modern Political Thinkers and Ideas, An historical introduction, London, New
York, 2002., ctp. 2.

3 Nanwno H. Bacra (tpes.), Hopma u oonyka Kapn LLIvum u mwe2osu kpumuuapu, @it Bunimsuh,
Beorpan, 2001, ctp. 97.

3 Ucro.

% Tudor Jones, op. cit., ctp. 3, 11.

37 MunoBan B. MunoBanosuh, Jpoccasno npaso u opyee ycmasnonpagne cmyouje, CiyxOeHH
riacHuK, beorpan, 1997, crp. 118.

% Bupgeru, Johan Kaspar Bluntschli, The Theory of the State, Batoche Books, Ontario, 2000,
Internet, https://socialsciences.memaster.ca/~econ/ugem/3113/bluntschli/TheState.pdf, 02/12/2019,
crp. 388.

3 Hcero.

% Zvonko Posavec, ,,Ustav moderne drzave®, Politicka misao, Fakultet politickih znanosti,
Sveucilista u Zagrebu, Zagreb, Vol. XXVII, 2/1990, ctp. 139.

' M. B. Munosanosuh, [porcasro npaso u opyee ycmasnonpaghe cmyouje, Has. 1eno, crp. 117.
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Ip>kaBHA BiacT. MelyTuM, OCHOBHHM MpOOJEM je HITO y MPaBHO]
TEOPHjH U MPAKCH HHje JaT jeHOTNIacaH OJrOBOP Ha MUTAmE KO je
HOCHJIAI] CyBEPEHOCTH y JpPJKaBH, I1a CIEACTBEHO TOME Kaja je O
OJITOBOPY Ha OBO ITUTAKE Ped, MUIILbEHA TOCTA]y BEOMa pa3HOBpPCHA.*

Taxo, Ha npumep, Kapa llImut nuie na je ,,cyBepeH oHaj KO
o/Tydyje 0 BaHpeaHOM cTamy.”* [TocToju u cxBarame Ja HOCHIIAIl
CYBEPEHOCTH He MOXKe J1a Oy/e HUKO JApYyrd, ocuM aprxkase.** Kom
Hac je Cnobonan JoBanoBuh nucao ,,ja 61 6110 ancypAHO TPaKUTH
[pPaBHY OCHOBY JIPYKaBHE BIIACTH BaH HE CaMe, jep Cy MpaBo U IpiKaBa
HepasaBojHO Be3aHu.”% Ca apyre cTpaHe, MOCTOJH U CXBATambe
KOj€ je KapaKTepUCTHYHO 3a EHmIecky u mpema Kojem je Hocualg
CYBEPEHOCTH MMapJIaMeHT,’® HaKo je ,,eHIJecKa MOJIMTHYKA MHCA0
Ha Kpajy MIECHACCTOr U Yy MPBOj MOJIOBUHU CEIaMHACCTOI BeKa
OwIia MO BEJIMKUM YTHUI[ajeM BoJeHOBOr IeraqiucTHIKOr CXBaTamba
cyBepenoctr.®” Kaxe ce na je ,,y EHIieckoj mapiameHT U3Haj ycrasa,
JIOK je y IPYTUM 3eMJbaMa CBeTa MapiaMeHT, Oymyhu na je HecyBepeH
oJ] ycTaBom. 8

OxaroBop Ha MUTalkE y YUjUM C€ pyKama Haja3u CyBepeHa
JpKaBHA BJIACT TMOKYIIAaBajy Jia MPY’Ke jOII HEKe TeOopHje, Kao IITO
Cy TEOKparcka TeopHja O CyBEpEHOCTH, TEOpHja HAPOIHE U TeopHja
HalMoHalIHe cyBepeHOCTH.® [Ipema TeoKparckoj TeOpuju BiIacT
notuye oz bora. OBa TeopHja je oxroBapaa arncoiayTHO] MOHAPXH]H
U KpaJbeBCKU allcolyTH3aM je 3axBajbyjyhu HOj MMao CBOje
ornpapname.” tbeHa akTyelnHOCT je mpoluia ¢ HAaCTAHKOM MOJICPHE
JpKaBe y BpeMe BEIMKHX PEBONIYIIH]jA, all C€ HEHH TPAaroBH MOTY

62

Hcro, ctp. 119.
0, Camo oBa neduHUIIMja MOXKE [1a 33/J0BOJBH I10jaM CyBEPEHOCTH KA0 jeaH TPAHMYHH I10jaM.
T'pannynu rojam He 3Ha4M KOH(Y3aH 1ojaM, Kao y HeOPHKIbUBO] TEPMUHOJIOTUjH HOITYJIAPHE TUTEPATypE,
Beh mojam kpajme chepe.” OH ce mo3uBa U TBpAHU 1a je jom boxen y cBom nemy PemyOiika, yka3uBao
Ha 0Bo., Jlanuino H. Bacra (npes.), Hopma u odnyka Kapn LLImum u rwe2osu kpumuuapu, HaB. JIeI0, CTP.
91-93.

% Johan Kaspar Bluntschli, The Theory of the State, nas. nemno, ctp. 393.

% Cnobomau Josanosuh, O cysepenocmu, Ysoono npedasarse uz /lpocasnoe npasa, I'panuna,
Hu, 1996, ctp. 32, 36.

% Johan Kaspar Bluntschli, The Theory of the State, uas. neno, ctp. 394, 398.

7 Jlunuja P. Bacra ®najuep, [Homumuka y epanuyama npasa, Cmyouja o an2nocakcoHckom
Koncmumyyuonanusmy, Ciyx0enu riacuuk, beorpaz, 2012, ctp. 83.

% Buagau [lerpos, Enerecku ycmas, lpasuun dakynrer, Ciyx0enu macHuk, beorpan, 2007,
crp. 106.

% TlaBne Hukonuh, Yemasno npaso, lpocsera, Beorpan, 1995, crp. 223-224.

™ Bugern, Raymond Carré de Malberg, Contribution a la Théorie générale de I’Etat, Recueil
Sirey, Tome Deuxieme, Paris, 1922, ctp. 149-151.
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npoHahu U y KaCHMjUM yCTaBUMa Kao IITO Cy YCTaBHA MOBEJbA O
1814. ronune y ®dpaniyckoj u Ycras Jamanckor mapcersa on 1889.
rogune.”! Ca apyre cTpaHe, TeOpHje O HAPOAHO] M HAIIMOHAIHO]
CYBEPEHOCTH C€ Be3yjy 3a yABOCTPYUCH:-E ApKaBe U APYIITBA, T1IE Ce
CYBEPEHOCT Be3yje 3a JPYLITBEHY OCHOBY, a CBE Jla O ce CBaKojaka
ynotpeda monutuuke Mohu y4uHMIIA 3aBHCHOM O] BOJbe Oase, 7? IITo
HE 3Hau¥ HUILTA JPYTo HEro JAp)KaBy y pykama Hapoja.’

Kpenyhemo on Teopuje HapoiHE CYBEPEHOCTH KOja je 3aCHOBaHA
Ha yyewuma XKan JKak Pycoa,” u unje yyeme mopiauu TpH BayKHE
nociuenuiie. [Ipema mpBoj, cBaku rpalaHuH WMa CBOj YIEO Yy
LIEJIOKYITHOM CYBEPEHMTETY U OHa WJIM OH MMajy IMpaBo Jia oupajy
oHe koju he Bragaru. Cxonno tome, Cnoboman JoBanoBuh kaxe na
ce ,,HapOJIHa CYBEPEHOCT MOXKE CaMO Ha Taj HAYMH OCTBAPHUTH, aKO CE
CBUMa WIaHOBHMA Hapoja, 0ap MOCPETHUM HAYUHOM, KPO3 OHUpPauKo
npago, J1a MOryhHOCT J1a y4eCTBY]jy y BpILICHY 3aKOHOJaBHE BiIacTH.””
,,Cymruna jeqaakoctu”, roBopuo je Cen Xucr, ,,je y ToMe 1a cBaku
rpaljanuH Oyjie jeJJHaK €0 CYBEPEHOCTH, OMHOCHO IienuHe.”’® J[Ipyra
HEHa MOCIIE/INIIA € TUPeKTHA AeMoKkparuja. Tpeha mocneauia ce Tnye
opjamhema HapoIHE CKYMIITHHE. MaHIaT MOCIaHKUKa je CTIeIHjalaH
Y UMIIEPaTUBaH U OH OJICIIMKaBa BOJbY rpyre rpahaHa, Oupaya y
n300pHOj jenuHuIu. "’

Ca nmpyre cTpaHe, TeopHja HAI[MOHATHOT CyBEPEHUTETA CTOJH
y AUPEKTHO] OMO3WIIMjU Ca TEOPHUjOM HAPOJHOT CyBEpEHUTETa U
peMa |O0j, CyBEpEHOCT MPHITAJIa CaMO HAIHjH, a HE TIOjeUHILY, IOK
je ,,ipaBo MapjaMeHTa camo IMOBEPEHO, MPEHECEHO MPaBO M TO O

"I TlaBne Huxomuh, Yemasno npaso, uas. neno, crp. 224.

2 Ingeborg Maus, Aspekti narodne suverenosti, O nacionalnodrzavnim i medudrzavnim dimenzi-
Jjama demokratije, Dosije, Beograd, 2001, ctp. 89.

 Hero, ctp. 102.

" Bugery, Jean-Jacques Rousseau, Rasprava o porijeklu i osnovama nejednakosti medu ljudima,
Drustveni ugovor, Skolska knjiga, Zagreb, 1978, crp.102 u nase; Tudor Jones, Modern Political Thinkers
and Ideas, An historical introduction, nas. neno, crp. 27-28, 30.

7> C. Josanouh, O opowcasu, Tena Kou, Beorpan, 1922, crp. 302, HaBeneHo npema Marijana
Pajvancic, ,,Pravna priroda i sadrzaj aktivnog birackog prava“, Zbornik radova, Pravni fakultet Uni-
verziteta u Isto¢nom Sarajevu, 2011, ctp. 124, pu. 7.

76 Marijana Pajvanci¢, ,,Pravna priroda i sadrzaj aktivnog birackog prava“, nas. neino, crp. 124.

77 Marc van der Hulst, The Parliamentary mandate, A global comparative study, Inter-Parliamen-
tary Union, Geneva, 2000, ctp. 6; J. Velu, Droit public-volume 1, Le statut de gouvernants, Brussels,
Bruylant, 1986, ctp. 71-72, naBeneno npema M. van der Hulst, The Parliamentary mandate, A global
comparative study, HaB. 10, CTp. 6, GH. 3.
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crpane Haije.””® CyBepeHHTET Ce MOXKE BPIIMTH TUPEKTHO U TaJia ce
pazu 0 HEMOCPEHO]j BIAIaBUHU. Y IPYTOM CIy4a]y, YKOJIHUKO Ce PaIu
0 TPEICTaBHUYKO] BJIaIaBUHU, PEJICTABHHUIIN NCKA3y]y BOJbY Kao J1a
je uckazyje Hanuja. [lojam mpeacTaBHUKa OIroBapa Waeju MaHIaTa
MpeMa Kojoj Hallja u3pa)xkaBa CBOjy BOJbY KpPO3 IMPEICTaBHUYKO
teno.” Iocnenuiie oBe TeopHje Cy Apyraduje oj TCOpHje HapOIHE
cyBepeHnoctu. [IpaBo rmaca ce He cmarpa mpaBoMm, Beh QyHKIIHjoM Koja
ce BpIIM y uMe Harje. J{pyro, jeJHo ¢y napiaMeHTapIy perpe3eHTH
BOJBE HaIlM]e, TE j€ JUPEKTHA AeMOKpaTHja uckibyuena. Tpehe, manmar
MOCIIaHMKa Kao MPeICTaBHKKA IIeIIe Haluje je ciaoboman.®

be3 063upa Ha TO WTO TEOpHja O HAPOIHO] M TEOpHUja O
HAI[MOHAHOj CYBEPEHOCTH M3TIIEAA]y BPJIO PAa3JIMYHUTE, KAO0 KAaKBH
AHTHUIIOM, YHEHCHUIIA j€ JIa U3 THX TCOPUJCKUX PA3THIYUTOCTH HUCY
M3BYYCHE CTPOTE MOCIEINIE Y MPAKCH. VYBohewmeM omiiTer npasa
yaca, yCTaBHU CHCTEMH KOjH C€ [T03MBajy Ha HAOHAIHY CYBEPEHOCT
n3ryomm cy noceOHa o0emnekja y OHOCY Ha PeXKIME KOjU Ce TIO3UBAjY
Ha HAPOJIHY CYBEPEHOCT. Tako je o110 10 MpeBa3UIIaKEeHa Pa3INKe
n3mel)y 1Be Teopuje, rna je y caMuM yCTaBHAM (hOpMyIIaliijama JI0Iio
U 10 KOH(]Yy3HUje MOjMOBa HAIIMOHAIHE W HAPOIHE cyBepeHocTH. Y
MIPAKCHU CYy YCTAaBOTBOPITU M30CTaBJbaIM HEKA OJI CBOjCTaBa HAPOHE
WJIA HAlIMOHAJIHE CYBEPEHOCTH MJIH JIOJIaBaJIM IPyTa CBOjCTBA U TAKO
cy ux memanu. Knacuyan npumep je Yeras @panirycke ox 1958.
roguHe koju mpeaBuha na: ,,HamumonamHa cyBepeHOCT mpurmajaa
napoxay.“® Pasnuke n3mel)y oBa aBa o0inka ce ryde y TOME HITO
OHE MMajy MCTH e(eKar, a TO je Jia CYBEPEHOCT y CYIITHHH MTPUTIAIa
rpahanuma. Bpimewme BiacTH Kao M3paza T€ CYBEPEHOCTH je Y
IbUXOBHUM pyKaMma M CBEjeTHO je Ja JIU je OHU BPIIE HETOCPEIHO UITH

8 Mucao Tomaca [lejna, naseena npema M. Pajvancié, ,,Pravna priroda i sadrzaj aktivnog birackog
prava®, Has. aeino, ctp. 127, du. 17.

7 Léon Duguit, Manuel de Droit Constitutionnel, Quatriéme édition, Bibliotheque de France,
Paris, 1923, ctp. 135-136.

80 Marc van der Hulst, The Parliamentary mandate, A global comparative study, HaB. 1eino, crp.
7; Nako je Teopuja Hal[MOHAJIHE CYyBEPEHOCTH JIE/I0Baa HEKUMa Kao HJealaH M3roBop 3a on0ujame
Jla ce CBHMa IPU3HA OUPAYKO 1PaBO, PENPE3CHTATHBHYE MaHAAT KOjH HPOUCTHYE U3 OBE TEOpPHje He
Jeltyje 1a pyka Marmbe IeMOKPATCKHX rapaHiiuja ojl HMIIepaTHBHOT MaHjaTa. Y CyILITHHH, HCKYCTBO
je mokasaio cynportHo. Kaja ce nMreparuBHH MaHaT KOMOMHYjE ca MKTaTOPCKUM, ay TOPUTAPHUM
PEKHUMHMA, MOXKE JIa Ce MIOKaXKe Ko eKCTPEMHO OIPECUBAH, jep Cy MPEACTaBHUIN HAPO/A Y MUJIOCTH
1 HEMHJIOCTHU CBOjMX IapTHja, OfHOCHO Oupada, Marc van der Hulst, The Parliamentary mandate, A
global comparative study, nas. neno, ctp. 10-11.

81 Parko Mapxosuh, Yemasno npaso, Ilpasuu daxynrer Yuusepsurera y beorpany, Beorpan,
2011, crp. 157.
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MpeKo u3adpaHuX MpeACTaBHUKA.® Y naHallme Bpeme, cMarpa ce
7la je HajpaBUIHHU]E J1a C€ KA0 HOCHOIM CYBEPCHOCTH O3HAYaBajy
rpahanu, jep ce paau o u3pasy KOjH j€ MPaBHO OAPEIUB U UH]€ j€
3HaUCHE CACBUM M3BECHO, 32 PA3JIMKy O U3pa3a HapO/l MU HaIHja.
[Mocne myre may3e, HOBHjU YCTaBH MOYETH CY TIOHOBO na oapehyjy
rpaljaHnuHa kKako Hocuola cyBepeHOCTH. [ToceOHy BaXKHOCT OBaKBe
onpende MMajy y BUIICHAIIMOHAIHUM 3ajeIHUI[aMa TIOIITO Ce IhuMa
J0CTIETHO CIIPOBOJIM MOJIA3HO YCTABHO HAYEIIO O jeTHAKOCTH Tpahana
W KOHIlenIHuja rpahancke npxase.®

4. OJPEBUBAILE HOCMOLA CYBEPEHOCTU Y
[TPEAMBVYJIAMA YCTABA

Wmajyhu y BUIy 2 HHMje CHOPHO J1a je CYBEPEHOCT CBOjCTBO
JpKaBHE BIACTH, OHJIA CE TO, IO MPABHITY, HE HAIJIAIllaBa U3PHUUUTO Y
yCTaBHUM TeKcToBUMA. Mak, ca pyre cTpaHe, FOTOBO Jla HEMa ycTaBa
KOjH U3PUUHUTO He ofpel)yje THTyIapa CyBepeHOCTH y ApkaBu,® mTo je
CBOjEBPCHH IMOKa3aTeJsb J1a je OBa TeMa BeoMa OMTHA YCTaBOTBOPIIMMA.
CxomHO TOME, 4eCTo ce y IpeaMOyiiama CaBpeMEHHX YCTaBa IOMHEE
CYBEPEHOCT M TO Y TpocTpykoM cmuciy. I[IpBo, TMMe ce Harnamasa
MHTEpHA CYBEPEHOCT JIp>KaBe, OMHOCHO HEMOCTOjarhe BUIIIE BIACTH
Ha BEHO] TepuTopHju. Jlpyro, 4ecTo ce CyBepeHOCT y nmpeaMOyaama
OZTHOCH Ha HE3aBHUCHOCT JIP’KaBe y OHOCY ca APYTHM JIp>KaBama, a 'y
cMucy MelyHapoaHoT jaBHOT TipaBa. Tpehe, a mTo je pedepeHTHO
3a TeMy OBOT paja, y mpeaMOyinaMa ce CyBEpEeHOCT TIOMHIbE Paan
oznpehuBama koMe oHa mpurnaaa.®

I'menano crarucTuyky Benuka BehwHa ycTaBHHX mpeamOyra
ce 0aBU THME KO je HOCHUJIaIl CyBepeHe BIACTH M y BeNHKO) BehuHu
clly4yajeBa 03Ha4aBa HapoJ Ka0 HOCHOIIA YCTaBOTBOPHE BIIACTH, KOJU
Jlaje yCTaBy MpaBHY CHAry HajBUIIET MPABHOT akTa y apxaBu.*® Y
TOM CMHCITY c€ y mpeaMOyiiaMa Hajuerrhe o3HadaBa Hapo,| OMJI0 1a ce
paau o peasHo mocrojehem nim 3aMUITLEHOM, @ 00a CY HCTOBPEMEHO

82 Bupneru, [1ane Hukomuh, Yemasno npaso, nas. neno, crp. 226-227.

8 Bupgeru, Parko Mapkosuh, Yemasno npaso, nas. neno, crp. 161-162.

8 Bupgeru ucro, crp. 159-160.

8 Wim Voermans, Maarten Stremler, Paul Cliteur, Constitutional Preambles, A Comparative
Analysis, HaB. neno, ctp. 31.

8 Hcro.
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KaKo KpeaTopH Tako M CyOjeKTH ycTaBHOT mopeTka.’” CaapKuHCKH
IelaHo, y mpeamoOyaama ce pa3inuuTuM Gopmynanujama oapelhyjy
HOCHOIIM CyBEpEHE BJIACTH, Ma C€ MOTY CPECTH W KOMOWHAIH]Ee y
KOjuMa C€ TIOMHIbY MCTOBPEMEHO Hapoj M, Ha MPUMEpP, MOHAPX.
Hapasno, nocroje u npeamOyne koje ce yomiuTe He OaBe MUTABEM
HOCHOIIA CYyBepeHOCTH. au ,,y THIMYHO] TpeaMOy/Ii Hajla3H ce U
O3HaYCH-¢ JIOHOCHOIIA YCTaBa | TO je, ca MaJlo u3y3eTaka, Hapos.®

OBO ce HApOYMTO YMHM HA OCHOBY CHUHTarMe ,,Mu Hapoq ', 1o
KOjUM pevrMa je HCTOPHjCKH ocMarpaHo Hajno3Haruju Yeras CA 1%
Oga (paza y modyerky HHje OWsIa HAPOIUTO MOMYJIApHA TYyTO HAKOH
ycBajama YcraBa CA /] v mako je caja mMpoKo pacpoCTpambeHa OHa
je TO TmocTajna MUPEeHEeM aHTHKOJIOHH]AIMCTHYKOT TIOKpETa HaKOH
Jpyror cBetckor pata.’’ Haunn Ha koju ce Hapoxa oxpelhyje kao
HOCHJIAIl CYBEpPEHE BJIACTH YNOPEAHONPABHO INIEAAHO j€ TPOCTPYK.
[IpBO, MOXeE Cc€ eKCIUIMLUTHO OJIPEAUTH Ja je Hapoa HOCHJIAIL
YCTAaBOTBOPHE BJIACTHU Y jEAHO] MOJUTHYKO] 3ajeaHHIH. Jpyro,
9eCTO Ce JIeIIaBa Jja ce MOKe UMILUTUITUTHO, U3 IIEJIOKYITHE CaJIp>KUHE
npeamoOyJie 3aKJbYYUTH Jia j€, 3aIpaBo, HapoJ HOCHUIIAIl CyBEepEHE
Biactu. Hajuenthe, o Tome ce 3aksbydyje Ha OCHOBY ToTa Ko je onpeleH
Kao JIOHOCHJIALl yCTaBa OJIHOCHO HOCHJIAll BpXOBHE, OPUTHHAPHE,
CyBEpeHe, yCTaBOTBOpHE BiacTu. Hapox je yrpaBo uneHTH(pHUKOBaH
TOKOM pa3B0ja KOMIIapaTHBHE YCTABHOCTH Ka0 HOCHJIAIl yCTaBOTBOPHE
BJIACTH, & y CKJIa/ly Ca HadeIMMa JIHOePaTHOT KOHCTUTYITHOHATH3MA.
Tpehe, Moxe ce 3ak/byUnTH Ja j€ HApOJ HOCHJIAIl CyBEPEHE BIIACTH,
jep ce y mpeamOynu onpelyjy moceOHe yCTaBOTBOPHE CKYMIITHHE
Kao TOHOCHOIIM yCTaBa, a lbUX, CBAKAKO, CAUYNI-aBajy MPEICTaBHUIIU
Hapo/a, KOju Jieajy y HBeroBo MMe M 3a HeroB pauyH, Ha IITa ce
SKCIUTUIIMTHO, TIPUMEPa PaJIv, o3KBa npeaMmOysia Oyrapckor Ycrasa.”

87 Tom Ginsburg, Nick Foti, Daniel Rockmore, ,,We the Peoples’: The Global Origins of Consti-
tutional Preambles®, HaB. nemno, ctp. 102.

8 Wim Voermans, Maarten Stremler, Paul Cliteur, Constitutional Preambles, A Comparative
Analysis, HaB. nieino, ctp. 26.

% Bnagan Kymiewmwh, ,,[TIpeam0yse ycraBa-ynopenua cryauja 194 Baxeha ycrasa“, Has. j1eno,
ctp. 72; llpema ucrpaxkusamy 143 ox 158 3emarsa, Wim Voermans, Maarten Stremler, Paul Cliteur,
Constitutional Preambles, A Comparative Analysis, nas. neno, ctp. 31.

% Vladimir Miki¢, ,,Funkcije preambula savremenih ustava“, nas. geno, crp. 439-440.

% Tom Ginsburg, Nick Foti, Daniel Rockmore, ,,‘We the Peoples’: The Global Origins of Consti-
tutional Preambles®, nas. neno, ctp. 119; Vladimir Mikié¢, ,,Funkcije preambula savremenih ustava®,
HaB. Jej1o, ctp. 439-440 ¢u. 40.

92 Vladimir Miki¢, ,,Funkcije preambula savremenih ustava“, Has. geino, crp. 440.

93

Bunern, W. Voermans, M. Stremler, P. Cliteur, 26-30, B. IIpeamGyny YcraBa Byrapcke,
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Te3y o mpubnmkaBamy TeopHja HapOJHE M HalMOHAJIHE
CYBEpEHOCTH, T€ yIOTpebJbaBamby TEPMUHA HAPOl, Hallkja U rpahanu
y CMHUCJIY CHHOHMMa, HaM NOTBplyjy npeamOyne OpojHUX ycTaBa
ca pa3IMYUTHX KOHTHHEHATa, MPUJIMKOM ofipeljiuBama JOHOCHOIA
yCTaBa, OJJHOCHO HOCHOIIAa CYBEPEHE BIACTU. Y CKIAIy Ca THM, Y
VYeraBy [losbcke ce y mpeamOynu kake: ,,MH, MoJbCKa Halyja, CBU
rpahanu PemyOnuke*,” nox Ycra JIuTBaHuje TOHOCH JIMTBaHCKA
Haluja, koja, u3mely ocranor, cartacHo npeamOyn, ,,CTPEMH Ka
OTBOPCHOM, IMPABEIHOM M XapMOHHYHOM IpalaHCKOM IPYLITBY
W JIp)KaBH y CKJIaIy ca HaueJIMMa BJIaJIaBHHE MPaBa, BOJbOM CBUX
rpaljana moHoBo poljeHe apskase JIuteanuje...” Takohe, y mpeamOyu
KOTyMOMjCKOT YCTaBa ce HaBOZE W HAapoOJ U Halluja, MPaKTUYHO Kao
CHHOHMMHU.”® Y mipeamMOyiu CI0BaYKor YcTaBa ce HaBOAW U j1a ,,Mu,
cJIoOBaYKa Hamuja“, anu u ,,Mu, rpahanu CioBauke PenyOmuke™.”” V
Peny6muin CpOuju ce onpehyje na YcraB nonoce rpahanu nonazehu
Ol Ip>KaBHE TpaJWIIMje CPIICKOT Hapoma. Y YKpajuHH, carjiacHO
npeamOynu YcTaBa, Taj akT JOHOCH BpXoBHa pajia y MMe YKpajHHCKOT
Hapona-rpalhana YkpajuHe cBUX HalmoHaTHOCTH.” Y 3amOuju Ycra
JIOHOCH HapoJ, yBakaBajyhu pasinyuTocTH, 1Mo pasHUM OCHOBaMma,
Hanuje.” YV Moniasuju ce y npeamOyiiu mapajieaHo MOMHbY TPU
mojMa, Hapos, Haruja u rpahann.’® V Cenerany ce moMurbe Kako
cyBepenu Hapo CeHerala, Tako U FberoBO HaIl[OHAJIHO jeINHCTBO, %
NoK ce y UHAMj1 CTIOMUEbE ¥ HAITMOHATHU UHTETPUTET U JSTUHCTBO,
tako u Hapon Muauje.'? [apanenHo TepMUH HAPOJA U HaIHja ce
ynorpebspaBa 'y YeraBy Mpcke.'*

JOCTYIIHO Ha https://www.constituteproject.org/constitution/Bulgaria_2015?lang=en; 3a npBy rpymy cy
KapaKTepHCTHYHH, Ha TIpEMep, y nipeamOyin Yerasa Malapcke ce kaxe: ,,Mu npurnajHuim Malapckor
Hapoza...“, Laszlo Heka, ,,Ustavnopravniporedak Madarske u svjetlu Ustava iz 2011. godine®, ctp.
163-164; Y npeamOyii XpBaTCKOTr YcTaBa ce Ha HEKOJIMKO MeCTa IOMHELE XPBATCKH HAPOJL, TE CE MOXE
n3ByhiH 3aKJbydaKk Jia je HapoJ| HOCHIIALl CyBEPEHE BIACTH.

°* B. Ilpeambyiny Ycrasa [Tosbcke.

% B. Ilpeambyny Ycrasa JlutBanuje.
96

. [TpeamOyny YeraBa Konymo6uje.

7 B. IlpeamOyny YcraBa CroBavke.

o www

98

. [IpeamOyny YcraBa Ykpajuse.
99

o)

. [IpeamOyny Yerasa 3ambuje.

100 B, [Ipeambyny YeraBa Monjasuje.
01 B, TIpeam0Oyny Verasa CeHeraia.
102 B. [IpeambOyiy Yerasa Uuuje.

103 B. IIpeambyiy Yerasa Hpcke.
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5. 3AKJbYYUAK

Hakon pa3smarpama oBe Teme, Hamehe Ham ce HEKOJIMKO
3akJbydaka. [IpBu, mpeMa kojeM MOXEeMO MOHOBO Ja KOHCTaTyjeMO
IIHPOKY 3aCTYIJBEHOCT MpeamOylie y yIopeIHoj YCTaBHOCTH, T€ 1
BEH 10jaM Yy JIMTEepaTypu HHje criopaH. [pyru 3akiby4ak ce TH4Ye
IEHE TPaBHE MPHUPOJIE, ITOBOIOM Yera, BUJEIHU CMO, ITOCTOj€ TPH
npeosnalyyjyhe rpyne cxaramwa. Ho, n mopen mouetHor Hecariacja
BaYKHO j€ 3aIa3uTH Ja y YIOPEIHO] CYACKO] MPAKCH, Ka0 B 'y TEOPHUjU
CBE BHILIE PETEKE CXBaTamEe Ja IpeamOysie uMajy IpaBHy BaKHOCT,
y HajMamwby PyKy, Kao MOMONHH €JIEMEHT NMPHIMKOM TyMayera yCTaBa.
Pa3zyme ce, To HaM roBOpH 0 BUXOBO] cBe Behoj BaxkHoCcTH. Tpehe,
Kajla je 0 MUTamky HOCHOLIA CYyBEPEHOCTH ped, /1a ce MPUMETUTH Aa
ra y KOMIIapaTUBHO] YCTaBHOCTH MpeaMOyle 4ecTo caapike, IITO
HaM, OTIET, TOBOPH O BaKHOCTH TOT MUTama. Hocumam cyBepeHoCTH
ce onpelyyje Ha pa3IMunTe ONMMCAaHe HAYMHE, Ak CY JIBE TTIOBE3HHUIIC
Hapouuto O6utHe. [IpBo, pa3Boj ynopeaHe yCTaBHOCTH je€ Ha Tajlacy
JIEMOKpaTHU3aIlyje JJOHEO CXBaTame, Koje ce paTH U y peamOyiama,
Jla je HapoJl HOCWJIALl CyBEpEHE BIacTU. Y TOM CMHCITY, IpaKca Hema
JUIIEMeE, a 32 Pa3lIuKy O TeopHja Koje ce OaBe onpehuBameM HOCHOIA
CYBEPEHOCTH J1a Cy y JaHAIIhe 100a TEPMUHU HAPOI, Halldja, rpal)anm,
3alpaBO CHHOHWMHU, KaJpy J1a M3pa3e Ja BIACT IMOTHYE 003110, O
Hapoja, Tj. Hanuje, Tj. rpahaHa.
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Milo$ Stani¢

HOLDER OF SOVEREIGNTY IN CONSTITUTIONAL
PREAMBLES

- Resume -

The paper deals with preambles of modern constitutions. First, the concept
and legal nature of the preamble are explored. The paper outlines several theoretical
views on the legal nature of the preamble, as well as the views of the constitutional
courts of several countries on the said issue. Subsequently, the development of the
concept of sovereignty is presented, as well as theoretical views on the concept of
the holder of sovereign power. Special attention is given to the theories of popular
and national sovereignty. The central part of the paper seeks to answer the question
who is the holder of sovereignity from the point of view of constitutional pream-
bles, with an emphasis on those preambles within which the terms nation, people,
citizen are used practically synonymously. Finally, several interrelated conclusions
are drawn. First, the vast majority of constitutional preamble designates, directly
or indirectly, the holder of a sovereign state power. Second, within them, a distinct
majority again, and in accordance with democratic tendencies, lists the people,
nation or citizens as the holders of sovereignty. Third, in the preamble we can find
confirmation of the theoretical view that in practice the distinction between theories
of popular and national sovereignty has been erased, and that, in accordance with
these terms, people, nation and citizens are used as synonyms.

Keywords: constitutional preambles, sovereignty, sovereignty holders, nation,
people, citizens.
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