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Ancmpaxm: [lepunamosiozuja je jedHa 0d Hosujux epaHa meduyuHe. Osa
epaHa meduyuHe ce 6a8u npobeMmuma 30pascmaete 3awmume mpyoHuyd,
¢emyca u Hogopohenuadu. HajHosuja HayuHa ucmpaxcusarsa u xupypuike
UHmMepeeHyuje Ha hemycy Koje ce ycnewHo 06asbajy npe pohera demema
nokasyjy ep/10 dobpe pesyamame y aeyery 0601e102 hemyca. Ako je pemyc
3ace6HuU cybjekm y MeduyuHu oHda 6u mpebao 6umu u 3acebHu cybjekm y
npasy. Y osoM pady aymopu ce 6age numarbeM 3awumume npasa gemyca
Kao hoce6Ho2 npagHoe cybjekma. Jocadawra casHarba MeduyuHcke Hayke
YKasyjy Ha mo da je gemyc auuHOCcm, wmo 3Havu da 6u mpebao 6umu
npasom 3awmuhen. Osaj pad nokywasa damu u npedJioze 3a peuwlasarbe
cykoba uHmepeca ggemyca Kao 3acebHoz cybjekmay npagy u npasa jHeHda
Ha c/10600HO 001y4UBarLE 0 NAAHUPAHY NOpoJuye.

Kyune peyu: nepunamosiozuja, oemyc, hemasina mepanuja, npasHu
cy6jekm, cyko6 uHmepeca.
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1.YBog

[IpenaTasna MeZMLIMHA je 0 Kpaja ABaJeceTor ¥ No4YeTKa JBaJeceT U NpBOT
BeKa, 3axBaJbyjyhu Nnpe cBera TeXHOJIOUIKUM AOCTUrHyhuMa pa3Bujia He
caMo MOTYhHOCTU XHpypLIKe UHTepBeHlUje Ha peTycy Beh U ocTasie 06/1MKe
Jledyema JieTeTa Mpe beropor pohema. CBETCKU KOHTPEC O IEPUHATOJIOT U U
NpeHaTaJHOj MeUIMHU OJIp3KaH of, 26-29. okTobpa 2017. ronune y beorpany
omoryhwuo je 1a iekapy U3 CBUX KpajeBa CBeTa U3HECY CBOje UCKYCTBO Y JIeUekby
dertyca. [Ipe Tora ozap:xaH je EBponcku KoHrpec nepuHaTajHe MeJULIMHE ¥
lllmaHuju rAe cy ce UCTO TaKo pa3MaTpaJlie HoBe MOTYhHOCTH MpeHaTaJHe
[MjarHOCTHKe U Tepanuje. [laxmby NpUB/IaYX YUHEHULA /1a Ce Ca TUX KOHTpeca
ynyhyjy nopyke ga 6u TpebaJsio 3alITUTUTH npaBa peTyca. [IpaBo, oHOCHO
3aKOHOZLaBCTBO Kao Jja He 4yje NOpyKe MeJULIUHCKe HayKe. MelMLlMHa cTaBJba
npej NpaBo jeHY AUJIEMY U Ka/| je y NUTawky FeHCKa Tepanuja MaTUYHUM
hesmjama oHUX Koju cy 060J1eJ14 0/, 3a cafia, HeM3JeuuBUX 60J1eCTH.

[locToje nBe BpcTe peTasiHe Tepamuje: pBa- reHCKa momMohy KojoM ce jieuu peTyc
y3 noMoh MaTu4HUX heJsivja U3 BJIACTUTE jeTpe UK MyMTYaHUKa U Jpyra- Kaja
poJuTes/bH OJJHOCHO MajKa, KopucTehu cBoje MpaBo Ha €J1060/JHO MJIaHUPAE
NopoAuIie 0AJy4yjy 0 TOMe Ja ik he poAUTH JeTe UJIU NPEKUHYTH }KUBOT
deTycy y3 noMmoh MeJUIMHCKOT NpeKU/ia TpyAHOhe U Yy HEKUM CJy4yajeBUMa
TKMBO abopToBaHOr ¢eTyca KOPUCTU pagU Jiedyewa pa3HUX OO0JIECTH U
KO03MeTHYKoOr nogmJaahuBama. [lpyra Bpcta peTasiHe Tepamnuje je criopHa jep
ce Ko/ e jaB/ba CYKO6 TpH MpaBa: MpaBoO Majke HA CJ0GOJHO IJIaHUpake
nopojuile, IpaBo ¢peTyca Ha )KMBOT U NpaBo Tpeher jinila KA0 KOPUCHUKA Y3
WJY 6e3 HaKHa/ie Jieyerha CBoje 60JIeCTH.

MaTuyHe heJsivje Ha Koje MU Y OBOM pajly yKa3yjeMo JoJa3e U3 TKUBa gpeTyca

YHjU )KUBOT je IpecTao MeJUIIMHCKHUM IPEeKU/IOM TpyLHOohe o 3aXTeBY Majke
(abopTtycom).! HajeiHOj cTpaHu cy 060J1e/TM ¥ IbX0Ba IIpaBa a Ha IPyToj CTpaHu
je deTyc 1 werosa npasa. Y oBoM CyKo6y IpaBa NOCTaBJ/ba Ce MUTaE IPaBo
KOT >xuBor 6uha je ,jaye“ u fa sy je yonute Moryhe nopeJjuTH Ta JiBa npasa?

Y oBoM paay u3naxuheMo 4eCTo MjaMeTPaIHO CYyTIPOTHE CTABOBE MEJIUIIUHCKE
HayKe U npaBa 0 GeTycy Kao cCaMOCTaJIHOM Cy06jeKTy npaBa u ¢peTycy Kao
00jekTy npaBa Majke. AHasu3upaheMo U cyJicKe oJlIyKe Koje pa3IMuYUTO
Ollekbyjy YaK U IPaBO HA HAKHA/ly HeMaTepUjaJiHe [ITeTe yCJieJ CMPTH peTyca,
a ¥ MU Tame KPUBHUYHE O/ITOBOPHOCTH 32 CMPT peTyca. Moxe Jiv ce 3alITUTH
npaBo xkuBopoheHor ¢peTycay ciaydajy kacHor nobadaja?

1 JeTasbHuje Ha: https://www.ncbi.nlm.nih.gov/pubmed/15582543, 14.08.2018.

464



C. CrenojeBuh, b. CrenojeBuh | ctp. 463-480

2.IlepuHaTosiorHja, N0jaM " pa3Boj

llle3neceTux rofuHa iBaJleCeTOr BeKa, Kao pe3yJiTaT CBe0OyXBaTHUX aHaJIU3a
HapouyuTo npod. Epuxa Canunra?, y EBponu HacTaje rojaM neprHaTasiHe
MejuLuHe. [lepyHaTa/iHa MeAUIIMHA je JUCLUIIJIMHA KOja ce CacToju Of ABe
JULUIJIMHE: HEeOHATOoJIOTUje U oncTeTHKe. HeoHaToJsioruja U oncreTuka
cy mehycob6HO noBesaHe jep ce GpPUHY KaKO O Majuu U IJOAY, TAKO U O
HoBopoheHYeTy. KOHTUHYHUTET y capajitbu U3Mely HEOHaTOJIOra KOju ce 6prHe
0 HOBOpoDheHYeTy U TMHEKO0JI0Ta KOju NpaTH TpyHohy U nopobhaj o4 u3y3eTHOT
je 3HaYaja KaKo 3a HEOHATOJIOre TaKO U 3a TUHEKOJIOTE.

[leprHaTaJsiHO pa3fo6Jbe ce fedUHUILE Kao pa3o0Jbe 0 22. HeJle/be TpyAHOhe
no 7 nana (168 catu) mo nopobajy.? l'ogune 2009. 6uso je 2,6 MHUIMOHA
MpTBOpoheHUx y cBeTy ca Bulle of 8.200 cMpTHHUX cJy4dajeBa JHEBHO.
HajMame nosioBUHa CBUX MPTBOpOhHEHUX JOTOUIa ce Y OBOM nepuoay. Mebhy
133 musinoHa 6e6a poheHHX CBaKe rofiMHe, 2,8 MUJIMOHA JbYAU YMUPE Y IPBOj
HezeJ/bU KUBOTA. KBasinTeTHa 06yKa 3a BpeMe TpyAHohe u nopohaja K/by4yHa
je 3a 3apaBJbe 6ebe u Majke.*

[lepuHaToJsiOrHja y mnocJjeAme BpeMe [OXKHUB/baBa BEJUMKY €KCIAH3Ujy
3axBa/byjyhu HOBUM O6HOXEMHjCKMM, TeHeTCKMM U ¢(apMaKoJIOIKUM
JOCTUTHYhMMa, aJI1 ¥ TEXHOJIOIKUM MHOBallMjaMa y 06J1aCTH UjarHOCTHUKE.
®eTyc, 10 caJ, CKpUBEH Yy MeTEePUILH [TOCTAO je AOCTYIaH Nperaeay U Jedemy.

[leprHaTa/IHA UjarHOCTHKA MpeJiCTaB/ba OTKpUBake nopemehaja y pa3sojy
1 o6GoJbera Koja Cy mpUcyTHa npe pohewa aerera. /b mepunHaTaiHe
JIMjarHOCTHUKE jecTe J1a ce MOMOTHe peTycy, a ako To Huje Moryhe, 1a ce paaMoTu
npekus TpysHohe. C 063MpoOM Ha NMOCTAaBJ/bEHHU IUJb jACHO je Jla IpeHaTaJHy
JIUjarHOCTUKY Tpe6a MOCTAaBUTH LITO je Moryhe paHuje.

MeTo/ie Koje ce HMpUMeEHYjy MOry OUTH HEeWHBAaH3WBHE W WHBAaH3WBHE.
HeuHBaH3MBHe MeTO/e NoApa3yMeBajy NpUMeHy yJATpa3ByKa U oJpehenHe
aHaJ/iM3e MajurMHe KpBU. MHBaH3WBHe MeTOJ/ie NoJpa3yMeBajy mobujame
deTasHOr MaTepHjasia NYHKIWjOM Kpo3 NpeJilbU TPOYIIHU 3Uj, TPYAHUILE,
0/l KOHTPOJIOM yJITpa3ByKa.’

2 Epux CanuHL, “oTal NepHHAaTa/JHe MeJAULMHE", OCHUBAY je MPBOT HALMOHAJHOT U
WHTepPHALMOHAJHOT Y pyKemwha IepUHaTOoJI0ra, AeTabHUje BUAM Ha http://www.saling-
institut.de/eng/02saling/01leinfuerung.html, 11.08.2018.

3 http://www.who.int/maternal_child_adolescent/topics/maternal/maternal_perinatal/
en/,11.08.2018.

4 Ibid.

5 JletasmHuje Ha: http://www.medf.kg.ac.rs/studije/integrisane_akademske/dm/
informator/2017/IASDM_G12.pdf, 11.08.2018.
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Y Beorpaayjeon 26. 10 29.okTo6pa 2017. rogrHe oJp>KaH TPUHAECTU CBETCKHU
KOHIpec NepuHaTa/iHe MeJUIMHe Ha KOMe Cy NpeJCcTaB/beHa HajHOBHja
Jocturayha us oBe 06s1acTu.® KoHrpec je OKynuo cTpyyHa JIMIa U3 MOBEe3aHUX
006J1aCTH: IepUHATOJIOTHj€e, HEOHATOJIOTHje, OICTeTUKE, Ie[jhjaTpHje, IepruHa-
TaJIHe NaToJIOTHje, leiUjaTpUjCKe XUPYpruje, nefujaTpUjcKe KapLuoaoruje,
Kao ¥ reHeTUYape U3 LeJIoT cBeTa. HU jelaH MpaBHUK HUje 6GMO Ha KOHTPECY,
MaKo 64 paBo MOPaJio 6UTH yKJ/bYUYEHO Y OBO IUTAMbE.

Jow 1976. roavHe Ha Aevyujoj KAUHULK Yy Tupimosoj y beorpagy 3anodeTo je
NpeHaTaJJHO JUjarHOCTUUKOBabe U UCIIpaB/batbe aHOMaJuja miozaa. bes
0631pa Ha OBY YHHEHUILY paHHUje a U cajia ce y cay4ajy aHoMasuja dpeTyca’
caBeTyje poauTe/buMa Jia ce u3Bpiu aboptyc (LBujetuh, 2016). Besnku 6poj
napoBa y OBaKBMM CUTyallijaMa JJOHOCHU OAJIYKY Ja IpeKuHe TpyAHONy, Npu
YeMy je mpolieHaT abopTycay oje JUHUM HCTpakuBamwrMa 1 10 90% (Natoli et
al,, 2012). lIpeku xkesbeHe TPyAHONE y C/y4ajy AUjarHOCTUKOBAHUX aHOMaJIHja
deTycaje BaxKkaH )KMBOTHH Aiorahaj KOju MOKe UMaTH AyTOpOYHe IICUXOJIOIIKE
nocJjeule 3aXeHy U ieHy nopoauny (Korenromp etal., 2007). [locToje nokasu
J1a je ocehambe Tyre Ko/ *KeHa Koje ce oJiJiy4ye Ha Taj YUH CJAUYHO OHOM Koje
JIO’)KMBJbaBajy KeHe HAKOH CIIOHTAaHOT ry6uTKa HepoheHe 6ebe (Salvesen et
al,, 1997).

YnpaBo U3 npeHaTaJIHe Here KOjy BPIIY [IepUHATOJI0rHja Ha peTycy Mpou3niasu
Jla Ce Kao NallUjeHTH y TOKY TpyAHOohe Mory jaBUTH TpyJHUIA aJu U peTyc.

[IpaBo U AaJsbe, mocJie CKOpPO MoJia BeKa oJf MPBUX UHTePBeHLIUja Ha deTcy
HUje Ha oJroBapajyhu HauuH perysaucasjo npaBHu cTtaTyc ¢peTtyca. Huje iu To
npecejiaH 4 4y/jaH U3y3eTak?

3.IMloyeTak nmpaBa Ha »KMUBOT y MehyHApOJHUM JOKYMEeHTHMa

Amepuuka koHeeHyUja 0 wydckum npasuma (mo3Hata kao [lakt Can Xo3ze)?, noHera
je 22.11.1969. Ha Koctapunu. Llub noHomewa KoHBeHIMje je la Y OKBUPY
JIeMOKPATCKUX UHCTUTYLIHUja, KOHCOJIU/IYje CUCTEM JIMYHE CJ1060/1e U CoLjaTHe
IpaB/ie 3aCHOBAH Ha NOLITOBakhy OCHOBHUX NpaBa yoBeka. KoHBeHIUjy cy
paTudurKoBase CKOpo cBe ApxkaBe JyxxHe U Cpefbe AMepuke. OHO UITO OBY

6 http://www.obvs.rs/2017/04/27/13-svetski-kongres-perinatalne-medicine/, 11.08.2018.

7 Buie o oBoMy paay Mapuje LiBujeTuh, [luneMe poauTesba v AOHOIIEHE OAJIYKE O UCXOLY
TpyAHOhe HAKOH IpeHaTaJIHO JUjarHOCTUQUKOBAHUX aHOMaJdja deTyca, [Icuxorowka
ucmpasxcusarea, Vol XIX (1), 2016, cTp. 83-105

8 http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights.htm,
11.08.2018.
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KoHBeHI[Mjy YMHU 3HA4YajHOM Ha MehyHapoJHOM IMJiaHy jecTe JedUHUIH]jA
MOMeEHTAa 0/ KOT Ce IPaB0 Ha »KUBOT IUTUTH.

Y ApyroM norJsiaBJ/by, Yy 4iaHy 4. IpaBo Ha XXKUBOT AedUHUCAHO je Ha caefehu
HauuH: ,Ceaka ocoba uma npaso HA howmoegarse concmeeHoz xcusoma. 08o
npago mpeba 6umu 3awmuheHo 3akoHoM, yonwime, 00 mpeHymka 3aueha. Huko
He Modice 6umu npou3sosbHo AuueH xusoma.” CnendudyHocT oBe KoHBeHLMje
jeurTo je nepuHUIyhy NpaBo HAa XKUBOT, TPy KUJIa 3aLITUTY JbYICKOM 6Mhy o/
MoMeHTa 3ayeha. OBakaB Mor/ie/ Ha NoyeTak 3allTUTe Jby cKor 6ruha yca0B/beH
je mpeTeXXHOM KaTOJHUYKOM PeJUTH03HUM GaKTOPOM NMPUCTYHOM Ha OBOj
3eMJbUHOj XeMUchepHu.

3akoH o HepoheHoj Hcpmeu Hacusma (Unborn Victims of Violence Act, 2004) je
3akoH CjegumbeHux Jlp>kaBa Koju npeno3Haje eMOpHUOH Uin GpeTyc y MajuyrHoj
yTPOO6U Kao MpaBHY XKPTBY, aKo Cy oBpeheHU Ui yOUjeHU TOKOM U3BpLIeHa
6uJs10 Kojer ox mpeko 60 HaBeJeHUX pesepaHUX 3/I04MHA. 3aKOH JebUHUILIE
«JleTe y yTpoOH» Kao «ImpunagaHuka Bpcte Homo sapiaens”, y 6uJio kojoj pasu
pasBoja, KOjU Ce HOCU Y MaTepHULLHU.

3aKOH Cy NO3ApaBWJM Pa3/JMYUTH IPAaBHU IOCMATPaAYM KOjU Cy TyMadUJIU
Mepy Kao KOpakK Ka ZilaBawy cTaTyca HpaBHOT JIMLA JbBYACKUM $eTycruMa, HaKo
je U3pUUMTO cajpKaHa oZpesba ,M3y3eB abopTyca“. OBakBoO JepUHUCAE
CMaTpaMo KOHTPAAUKTOPHUM U3 BUlle pasJiora. Y 3akoHy ce cBe HepoheHe
6e6e nePUHHUILY Ka0 «4JIaHOBH BpcTe homo sapiens». AKko ce HepoheHo feTe
CBPCTaBay peJi JbyACKOT pojia Kako je Moryhe y 1pyrom Jiejy 3aKoHa FOBOPUTH
0 IIpaBy MajKe Ha Bpllewe abopTyca.

YHueepzaaua dexkaapayuja o sbydckum npasuma YH’ npornamena 10. genemMopa
1948.roauHe y 4iaHy 3. KaXke Jja CBAKO MMa IPABO HA >KUBOT, CJI0604y U TUYHY
6e36eHOCT. VI3 oBakBe AiedpuHHUIIM]je MOIJIO 6U ce 3aKJ/bYUYUTH /la CBAKO, A U
joir HepoheHo Jbyacko 6uhe- deTyc MMa MpaBo Ha XKUBOT. Unak, y mocjaeAmbux
JleceTak rojHa HU jeJiHa Cy/CKa O/JIyKa TO HUje U3PUUUTO NOTBpAUIA. To
he y oBoM pasy 6GUTH MpHKa3aHO KPo3 aHAJIU3Y oJayKa EBpornckor cyza 3a
Jby/ICKa IpaBa.

MehyHapodHu nakm o 2pahaHcKuM u noaumuykumM npasuma’® je MyJaTUIaTEPATHU
yrosop ycsojeH Pesosnynujom 2200A I'eHepasiHe CKYNIITUHE YjeLUHbeHUX
Hapopa 16. neuem6pa 1966. roavHe, a cTynuo Ha cHary 23. mapTta 1976.
roauHe.' Y uyiaHy 6. HABOJU Ce J]a CBAKO Jby/ACKo Guhe nMa npupojHO mpaBo

9 https://www.ohchr.org/EN/UDHR/Pages/Language.aspx?LanglD=src5, 15.08.2018.

10 3akoH o paTudukanvju MmehyHapogHOTr nMakTa o rpahaHCKUM U MOJUTHUUYKUM
npaBuma, CayxcéeHu sucm COPJ, 6p. 7/71

11 http://www.ljudskaprava.gov.rs/sr/node/141, 15.08.2018.
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Ha »KMUBOT U Jla HUKO He CMe OUTH CaMOBOJbHO JIMIIEH )KUBOTa. To mpaBo Tpe6a
3alITUTHUTU 3aKOHOM M HUKO He CMe OMTH CaMOBOJbHO JIMIIIEH )KUBOTA. AKO
6u ce To moBe3aJio ca AeduHHUIMjoM U3 KoHBeHIMje 0 MpaBUMa JleTeTa Ja je
JleTe CBaKo Jby/icKo Guhie Koje HUje HAaBpLIKO 18. roiMHA XKUBOTA, 3aKJbY YHJI0
6u ce Jja ce 06eMa KOHBeHI[MjaMa IITUTH U IpaBo geTyca jep npescTaB/ba
»KUBOT. U Ap>kaBe noTnucHuUlle oBe KoHBeHIMje Beh cy NIpUINKOM NOTHUCUBaka
PasIMYUTO TYMauuJIe Ka/ia je y MUTamky 3alITHUTA )KUBOTA IIpe pohema.

[IpaBo Ha xKHUBOT dpeTyca ce HAa MehyHapoJHOM IJIaHYy IOCMaTpa y OKBUPY IpaBa
»KeHa. Y BehUHHU ciy4dajeBa oAJ1yduBambe 0 He/pabhamwy 3aueTe Jielle TyMadu ce
Kao joll jeZiaH o 06JIMKa 3alITUTe KeHa 0J] AUCKpPUMUHAalMja. 3a pellaBame
JluJieMe YUju KUBOT MMa MPeAHOCT O/ 3Hauaja cy u ofapenbde KonseHyuje o
yKudary ceux obauka duckpumurayuje sceHa (CEDAW)'2. ¥V ynany 12. HaBoau
ce pa: ,/Jlp>xaBe unaHune npeaysehe cBe ogroBapajyhe Mepe 3a ykjamwame
JUCKpUMUHALMje KeHay N0 py4jy 3/lpaBCTBeHe 3alITUTE, KAaKo 61 ce Ha TeMeJby
PaBHOIMPABHOCTH MYIIKapala 1 >KeHa OCUrypaJia JOCTYITHOCT 3/JpaBCTBEHUX
ycJyra yk/byuyjyhy oHe Koje ce 0lHOCe Ha IJIaHUMpake opoAuLe.” Y yjany
16 HaBoM ce na: ,/IpKaBe 4JaHUIe peay3ehe cBe ofropapajyhe mepe 3a
yKJambamwe JUCKPUMHHAIMje )KeHa Yy CBUM NUTawkuMa Koja ce oJHoce Ha
O6pak U mopojuyHe ofHoce...“ [[pobseMuMa y NIpUMeHHU OBe MehyHapoaHe
KOHBEHLMje, KaJla je y TUTawy NpeKkus TpyAHohe, 6aBu ce KoMuTeT 3a Jby/icKa
npaBa (UNHCR) u KomuTeT 3a ykuamwe CBUX 06JIMKA TUKCPUMHHALIMje YKeHa
(CEDAW). KomureT je 2010. roguHe y 3ak/by4YHUM NpHUMeAHGaMa y OJJHOCY Ha
YeTBPTH NMepUoAUYHHU u3BelrTaj 3a Maaty (CEDAW/C/MLT/CO/4)'® uzpasuo
3a6pHUHYTOCT, U3Mehy ocTaJior, 360T NOTHyHe 3abpaHe NpeKUia TpyaHohe,
360r HeJJOBOJbHOT MPUCTYIIA KeHa cayk6aMa penpolyKTHUBHE 3/IpBCTBEHE
3alITUTe, Te 360T TOra IITO CEKCYaJIHO BacllUTakmbe HHUje 00yxBaheHO LKOJICKUM
nporpamuma.

CBeTcka 3ipaBcTBeHa opranusanuja (WHO)"o6jaBuaa je jocta pajoBa kajaje
y MUTaky Npekus TpyaHohe: Cuzypan npekud mpydHohe: mexHuuke u cmpameuke
cmepHuye 3a 3dpascmeere ycmaHoge (Safe abortion: technikal and policy guidan-
ce for health systems) (2012), Ysiora 3jpaBCTBEHUX paJIHUKA y IPY KAy yCayTe
CUTYPHOT peKuaa TpyAHohe U KOHTpaleniyje HAKOH NMpeKuja TpyaHohe
(Health worker roles in providing safe abortion care and post-abortion con-
traception) (2015), [IpommpeHa yJiora 3JpaBCTBEHUX paJJHUKA ¥ OJHOCY Ha
curypaH npeku/; TpyaHohe Tokom npsor TpuMmectpa (Expending health worker
roles for safe abortion in the first trimester of pregnancy) (2016).

12 http://www.un.org/womenwatch/daw/cedaw/cedaw.htm, 15.08.2018

13 http://www2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW-C-MLT-CO-4.pdf,
15.08.2018.

14 http://www.who.int/, 11.08.2018.
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KoneeHnyuja YjedurbeHux Hayuja o npaguma demema’® je yroBop o JbYACKUM
npaBUMa KOjU caApu rpabaHcka, MOJUTHYKA, €KOHOMCKA, COIMjaJsIHa,
3 paBCTBeHa M KyJTypHa npasa gjene. Y 4iany 1. KouseHnuje nere ce
JeduHuLIe Kao CBaKoO JbYACKO 6uhe Koje HUje HaBPIIUJI0 0CAMHAECT F'OJAMHA,aK0
ce, Ha OCHOBY 3aKOHa KOjHU ce OJHOCH Ha JieTe, IYHOJIETCTBO He CTHUYe paHuje.
YckaheHOCT 3aKOHO/JaBCTBA 3eMaJba NOTNHUCHUILA 0Be KOHBeHIIMje HaATIe1a
KomureT YH 3a npaBa sgeTeTa, KOjU ce CacTOjU O, 4JIaHOBA U3 3eMaJba IIMPOM
CBUjeTa.

KoneeHyuja o npasuma auya ca ungaaudumemom® (CRPD) ycBojeHa je y Bbyjopky
13.12.2006., kao u PakyaTaTUBHU NPOTOKO.J y3 KoHBEHUIjy 0 TpaBUMa JIUIA ca
unBasuauteroMm (Optional Protocol (A/RES/61/106)Y.Y unany 23. KouBeH1uje
IpU3Haje ce NpaBo JUIMMa ca UHBAJUJUTETOM Ja CJ1060JHO U OATOBOPHO
oAJIy4yjy 0 6pojy Zielle U 0 ToMe Kazia he X UMATH Kao U PaBO HA MPUCTYT
0 MHpopMallMjaMa Be3aHUM 3a PeNpoyKLujy U NJaaHupamwe nopoaule. OBo
peliembe je U3 BUIIE pa3Jjora MHTepeCaHTHO 3a aHau3y. CBaKaKo /ia je HOTpeOoHo
CBaJIMLA U3jeJHAYUTH y O IyYUBaKby U CBUMA IPY>KUTHU paBHONIPABaH [10J10Kaj,
aJlv Jja JIu U3 Tora Npou3unJasu Ja Jule ca UHBaJUJUTEeTOM MOXe OJJYYUTHU
0 Hepabamy cBoOr ZieTeTa Koje je NOTeHLUjaJIHO UHBaIUAHO? [la iU Ty UMaMo
JUCKPUMHUHATOPHO MOHAIIakbe 0] CTPaHe JIIA KOje UMa CBe Te 0CoOUHe 360T
KOjUX 0JiJIy4yje Zla Ha CBET He JlOHece JIMIle Koje je M0JJ06GHO heMy, HOBEKY
Kora MehyHapo/JHO MPaBO HAPOYUTO IITUTHU 360T CBOT, 10 PUPOAU TEXKET U
yI'pOKEeHUjer, 0J10Kaja.

KoHeeHyuja 3a 3auumumy sydckux npasa u 0CHo8HUX c/1060da’® noHeTa je 1950.
roauHe y Pumy, a ctynuia je Ha cHary 1953. roguHe. Ctpane KonBeHLHje cy
cBux 47 ywnanuua CaBeta EBpore.

Y 4aHy 2. perysiuiie nuTake paBa Ha XKUBOT TaKo J1a Kaxe ja: ,[IpaBo cBakora
Ha KUBOT 3alITUNHO je 3akoHOM. HMKO He cMe 6UTH HaMEepHO JIMIIEH )XUBOTa,
OCHM y U3BplIeHY CYJCKe IPecy/ie Ha CMPTHY Ka3HY 3a KpUBUYHA ZleJia 3a Koja
je Ta ka3Ha npeJBUheHa 3aKOHOM."

Y CjenumbeHUM AMEpPUYKUM Jp:KaBaMa CMPTHA Ka3Ha ce He MOKe U3BPIIUTHU
Ha Tpy/AHOj keHu. Kaga cy CjegumeHe AMepuuke Jip)KaBe MPUCTYMUJIE
MebyHapo/JHOM NMaKTy O MOJHUTHUYKUM U rpahaHCKHUM NpaBHMa, jacHO je

15 https://www.ohchr.org/en/professionalinterest/pages/crc.aspx, 16.08.2018.

16 https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-
persons-with-disabilities.html, 11.08.2018.

17 http://www.un-documents.net/a61r106.htm, 15.08.2018.
18 https://rm.coe.int/1680063765, 11.08.2018.
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06jaB/beHO Jla TPYAHUILEe Tpeba UCK/BYIUTH U3 CMPTHe Ka3He."” Uckibydeme
TPY/JHUX )KeHa 0CyheHUX Ha CMPTHY Ka3Hy U3 CMPTHE Ka3He BOJU 3aK/bYUKY
Jla ce TOM 0ZIpe/I6OM IITUTH 3a4eTaK Y MajurHOj YTPOOH.

Y 4siany 8. roBopu 0 npaBy Ha IOLITOBake NPUBATHOT U NOPOAUYHOT )KUBOTA,
ay 4jaHy 14. roBopu o 3ab6paHu JUCKPUMUHAIH]E.

KoHsenyuja o 3awmumu smydckux npasa u docmojaHcmea sydckoe 6uha y nozaedy
npumeHe 6uoozuje u meduyuHe: KoHeeHyuja o /bydckum npaguma u 6uomeduyuHu®’
ZfoHeTtaje 1997. rogune nox okpusbeM CaBeTa EBporne. Y unaHy 2. ce HaBou Jia
VHTEpecH U 106po6UT JbyCKOT 61ha uMajy peHOCT HaJ, CAMUM UHTEPEeCOM
JAPYILUTBA UJIU HayKe. Y 4juaHy 18. roBopu 0 ucTpa)kuBawmUMa Ha 3a4enUMa in
vitro: ,Kaza 3akoH fonynita ucTpakruBamwe Ha 3adeluMma in vitro, oH Mopa
00e36eIUTH U a/IeKBaTHY 3alITUTY 3a4eTKa.” Ha ocHOBY popmynanuje dyiaHa
18. jacHo je fa ce 3a4eTKy Mpy»a NpaBHa 3allITUTA y cJAy4ajeBUMa in vitro
penpoaykuuje. la i je onza Moryhe ycKpaTUTH 3alITUTY QeTyCy y Caydajy
npupojHe TpyAHohe?

['eHepasiHa koHpepeHIHja YHecka je 19.10.2005. roguHe moHesia Onwmy
dexksapayujy o 6uoemuyu u sbydckum npasuma.*' Y lipeamOy./1v je ICTAaKHYTO Ja
je ognyudyjyhe v Hy>kHO fia MehyHapoiHa 3ajeAHUIIA Y TBP/AU ONILITE IPUHLUIIE
KOju e Moc/y?>KUTH Kao OCHOB 3a [IPy>Kake 0;r0BOpa YOBEYAaHCTBY Ha CTAJIHO
pactyhe fuseMe U NPOTUBPEYHOCTH KOje JOHOCHU HayKa U TEXHOJIOTHja 3a
JbYJICKU POJ, U OKOJIMHY. Y mpeaMbyJiu ce Takohe no3uMBa Ha MehyHapoHe
yroBope ¥ KoHBeHIIMje YH, na usmehy octanux u Ha KouBeHiujy YH o npaBuma
Jete o 20.11.1989. roauHe, kao u KonBeHuujy YH o eiuMuHanyju cBUX 06/1MKa
JUCcKpUMUHanuje )keHa o 18.12.1979. rogune. Kako Onmra /lekaapanuja o
BuoeTuuu U JbyZCKMM NpaBuMa ynyhyje Ha HayKy M TEXHOJIOLUKH Pa3Boj,
Te Ha NOTpeby yckyaabuBawa MehyHapoJHUX JOKyMeHaTa ca TPEHYTHUM
JocTUuruyhrMma, Hy>KHO je 1a ce TO yYUMHHU Ha NoJby paBa ¢eTyca.

Onuta feksaapanyja y 4. 3 roopehu o /byJCKOM JOCTOjaHCTBY U JbYACKUM
npaBuma: ,, JbyICKO 10CTOjaHCTBO, Jby/ICKa IIpaBa U TeMeJbHe CJ1060/1e MOPajy
ce MOLITOBATH y LeslocTU. MHTepecu u f06po6UT NojejHaLA Tpebajy UMaTH
NpPUOPUTET HAJ, CAMUM HHTEPECOM HayKe UJIK JpylITBa.” 3 HaBeeHOT cieu
Jla MHTepec JeTeTa Kao JbyAcKor 6uha y mpeHaTa/IHOM NepuoAy Tpeba UMaTH
NPUOPUTET U Ja IPaBO Ha )XMBOT KAa0 HEIPUKOCHOBEHO IIPaBO MOpa UMaTH
CBaKo JieTe 6MJIO /ja je poheHo UJIM /ia ce joll HaJla3u y MajyruHoj yTPOOU.

19 http://www.deathpenaltyworldwide.org/country-search-post.cfm?country=United+S
tates+of+America, 15.08.2018.

20 https://rm.coe.int/168007cf98, 11.08.2018.

21 Universal Declaration on Bioethics and Human Rights, http://unesdoc.unesco.org/
images/0014/001461/146180E.pdf, 15.08.2018.
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Ako norsiegamo 4. 8 OnurTe Aekiapanuje o 6Me0THIM U JbYACKUM IPaBUMa KOjH
HOCH HaCJIOB Yeadicasaree y2poxceHocmu sbydckux 6uha u auyHo2 uHmezpumema
, BU/IM Ce Jla Ce Y IPUMEHHU U yHanpehuBawy HAyYHUX Ca3HAKba, MeTUIUHCKO]
NpaKCU U puMeHHU npatehe TexHoJIOTHje Tpeba y3eTH Y 003U YTPOKEHOCT
JbyJickuX 6uha. [IoTpebHO je 3alITUTHU MOjeAUHIIE U TPYIIe KOje Cy Moce6HOo
yrpoOXKeHe, a JIUYHU UHTETPUTET TAaKBHUX MOjeJjUHAllA Tpeba Ce YBAXKUTH.
Hepobena zmena npe/craBsbajy noce6HO yrpokeHy KaTeropujy 360r BeJTUKOT
6poja pasJiora, 4eCTO BeoOMa IPOM3BOJbHOT KAPaKTEPA, yCJie]| KOjux HepoheHoM
JleTeTy MOKe OUTH CIIPEYeHO /1a yIJe/ia CBETJIOCT JaHa.

Pesoayyuja [lapaamenmapte ckynwmuHe Cagema Espone 1607 (2008)- [Ipucmyn
CU2YPHOM U 3aKOHUMOM nobauajy y Eeponu®’ ycBojeHa je Ha TeMeJby WU3BelTaja
Onb6opasajegHake MoryhHocTH Mylukapia v xeHa (Committee on Equal Oppor-
tunities for Woman and Men) 6poj: Doc. 11537 rev. u3 2008. rogrHe U MUIIIJbekba
0p60pa 3a colnyjasiHa, 34paBCTBEHA U TOpOJUYHA NUTamwa (Social, Health and
Family Affairs Committee) 6poj: Doc. 11576 u3 2008. roauHe.

Y unany 1. oBe Pe3osyniuje HaBoAY ce Kako abOpPTYC HUKAKO He cMe OUTH
Cpe/ACTBO IIJIaHUpakba IOPOAULLE U J1a je TOTPe6GHO Npejy3eTH CBe IITO je Moryhe
Jla 1o abopTyca He Aohe. Y 4nany 4. ce HAaBoA U Ja je cTaHOBUIITE CKYNIITHHE
JlaIpeKu ]l TpyAaHohe He 64 Tpe6ao 6UTH 3abpareH YHYy Tap pa3yMHOT epruo/a
TpyaHohe. 3abpaHa npeKkuaa TpyAHohe He pe3y/iTHpa MabUM 6pojeM peku/ja
Tpy/JHONe, HETO YIJIaBHOM JJOBO/M /10 HE3aKOHUTUX IpeKUa TpyiHohe Koju cy
TpayMaTU4YHHUjU U ToBehaBajy CMPTHOCT MajKe U/WJH JJ0BOJe 0 ob6avyajHOT
,TypusMa“ Koju je ckymn W oAraha Bpeme npekuaa TpyaHohe Te JOBOJH 10
JIpyLUITBEHE HejeIHAaKOCTU.?® 3aKOHUTOCT NpeKu/ja TpyAaHohe HeMa YUUMHKe
Ha oTpeby »KeHa 3a peKujoM TpyHohe, Beh jefuHO HAa mpUcTyn 6e36eJHOM
npekuay TpysaHohe. Y ynany 7. ce HaBoAu Aa: ,CKyniITHHA N03WBa JAp KaBe
ynaHule CaBeTta EBpomne fja: lekpUMUHAIU3Yjy NPeKUJ TpyAHOohe yHyTap
pa3yMHoOT pa3zfobsba TpyAHOoNe, YKOJMKO TO Beh HUCY YUUHUIIE; jeMye )KeHaMa
JleJIOTBOPHO OCTBapHBalbe HUXO0BOT IIpaBa Ha CUT'ypaH U 3aKOHUT NpeKUs,
TpyZHONe; JonycTe XKeHaMa paBo U3bopa u oMmoryhe ycJsioBe 3a cjo0604aH
1 uHpopmHcaH u3bop 6e3 mocebGHOr MPOMOBHCAWA NMpeKHJa TpyaHohe;
YKHHY OTpaHHuea Koja oTexaBajy, de iure u de facto, mpuctyn 6e36egHOM
npekuay TpyaHohe; noce6Ho Aa npeay3My noTpebHe KOpake 3a CTBapame
oZroBapajyhux ycsoBa 3a 3ipaBCTBEHY, MELULIMHCKY U ICUXOJIOUIKY OPUTY Te
noHy/le oAroapajyhy ¢uHaHcujky nomoh; ycBoje oarosapajyhe crparteruje u

22 http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=17638,13.08.2018.

23 Ilosecka mpumaja rpynu 3emMasba Ie je abopTyc H03BOJBEH Y BPIIO OTPAHHUCHOM OpOjy
ClIydajeBa, aJld MoJbaKuibe Kpehy Bpiio uecTo U y fpyre 3eMibe ca THOepaTHUjUM 3aKOHHMA O
aboprycy,a mpeMa Nucamy OITaMIle OHe Koje ¢y Ooraruje uny y benrnjy, Aycrpujy u @paHiycky,
a cupomamrauje y byrapcky. bgnews.bulgar-rus.ru, 12.11.2017.
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NOJIUTHKE Y TOTJIeZly CEKCYaTHOT U PENPOAYKTHUHOT 3/IpaBJba, yTeMe/beHe Ha
MOoy3/laHUM MojaluMa; 06e36ehyjyhu KoHTUHYHpaHa M060JbllIakka U IIUPEHE
HeocyDhyjyhux nHdopMalnyja ¥ pa3Boj HOJTHOT U NAPTHEPCKOT 00pa30Bama,
Kao U yCJYTy KOHTpalleniyje, Kpo3 noBehaHa ysaramwa us pKaBHoOT OylieTa
3a yHanpebemwe 3ApaBCTBEHOr CHUCTeMa W JOCTYNMHOCT HHPOpMaIHja o
pPenpoAyKTUBHUM 3/[paBCTBEHUM MepaMa; OCUTYPajy »KeHaMa U MyLIKapiuMma
NPUCTYI KOHTpPALENIUjH U CaBETE O K0j 10 pa3yMHUM LieHaMa, ofiroBapajyhe
U X0BO]j IPUPOJU U KOje caMU M3abepy; yBely 06aBe3aH U y3pacTy NPUKJIa[aH U
POJIHO OCETJ/bMB CEKCYaAJIHH OATOj 3a MJIa/ie ocobe (M3MeDhy ocTaJior, y mKosama),
KaKo 6u ce u36erJsie HeXXesbeHe TpyaHohe (M ca TUM NpeKUAU TpyAHohe);
NPOMOBHIIY NPO-NOPOJUYHH CTAB Yy jaBHO HHGOPMATHBHUM KaMIamaMa Te
Jla 06e36e/ie caBeTOBak€ U MPAKTUYHY NOJAPILIKY 3a ToMoh keHaMa Kajja je
pasJior Tpakerwa NpeKu/ja TpyAHOhe MOPOANYHH UM GUHAHCHjCKH TPUTHUCAK."

4. Opnyka EBpornickor cyaa 3a JbyACKa IpaBa
Cayuaj Bo npomue @paHyycke

[IpegMeT ce ogHOCH Ha TY06Y Kojy je nmojHesa ¢paHIyCKa Ap>KaB/baHKa,
rocrnobha Thi-Nho Vo. [lana 27. HoBemb6pa 1991. roguHe noceTusa je 60JIHULLY Y
JIMOHY NOBO/IOM MeIUIIMHCKOT NperJie/ia 3aKa3aHor 3a LecTH Mecel TpyAHohe.
HUctor faHa, Apyra xkeHa, rocnoha Thi Thanh Van Vo, Tpebasio je ga ykaoHu
TMHEKOJIONIKY CIIUpaJy y UCTOj 60JHUIU. JJOKTOp KOjU je 6M0 3aJyKeH 3a
06e >XKeHe, IPELIKOM je U3BPLINO UHTEPBEHLHU]y YKJamaka Coupalie Ha
MO HOCHUTE/bIIU NIpe/iCTaBKe U Kao MocJeAnIla Tora AolLIo je Ao nobayaja.
[logHOCUTE/BKA IPE/ICTABKE U HbeH CYNPYT NOJHEC/IH CY TYK0y IPOTUB JIeKapa
y K0jOj Cy Jlekapa OITY>KHUJIU 3a HaHOlllelhe HeHaMepPHUX [10Bpe/ia a HAKHA/JHO U
3a HeHaMepHo youcTBo. [laHa 3. jyHa 1996. KpuBuunu cy/ y JInoHny ocao60410
je snekapa. [logHOCUTe/bKa NIpeicTaBKe ce xkaaua U 13. mapTta 1997. rongune
AnenanyoHu cyy JInony je NIOHUMIITHO NpecyAy KpuBHUYHOT CyAa U OCYAHO je
JIOKTOpa 3a HEeHAaMePHOM YOUCTBY U U3peKao l1eCTOMeCEeYHY YCI0BHY Ka3HY U
HoBYaHy ka3Hy o 10.000 ¢panaka. Kacanuonu cyg je 30. jyna 1999. ronune
NOHHULITHO pecyAy AnesiallMoOHOT CyAa, cMaTpajyhu fja ce y cay4ajy He paiu o
KPUBUYHOM JleJly youcTBa U3 HexaTa. KacalluoHu cy/ HUje npu3Hao GpeTyc Kao
JbyZicKO Guhe Koje MMa paBo Ha 3alITUTY KPUBUYHUM 3aKoHOM.?* Ociawajyhu
ce HauJsaH 2. KoHBeHIMje, TOAHOCUTEe/bKa NTpeJiCTaBKe ce YaJliJja Ha o/i6ujambe
BJIACTH Jla KJ1acuUKyje HeHaMepHO ybujarwe HepoheHor eTeTa Kao yOUCTBO.
Y npeactaByu Cyay uctakJja je kako je @paHiycka Ay»KHa Ja MHKPUMHUHHULLIE
aKT y6UCTBA JleTeTa y MajuluHOj yTPOOH.

24 http://www.pravo-medicina.sk/___files/Rozne/Vo%Z20vs.%20France%202004.pdf
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[loctynajyhu no npegcraBuu rocunobe Bo, Cyzx ce mo npBu nmyT cycpeo ca
cUTyalnujoM rze je Ao aboprtyca Jouwio kpuBuiom tpehe crpane. Kako ce
NO/IHOCHTEJ/bKA Npe/ICTaBKe [T031BaJia Ha MoBpeAy usiaHa 2. Konsennuje, Cyn
je mpe cBera Tpe6ao /ia ce M3jacHU y NOTJIely MU Takha IpU3HaBaba HepoheHoM
JleTeTy IpaBa Ha KHUBOT.

Cyn je cMaTpao Ja NMTame M0oCTojakba paBa Ha XUBOT MUTake Koje Tpeba
Jla 6yZile oJlJIly4YeHO Ha HAIlMOHAJHOM HUBOY: IPBO, jep MUTalke HUje GUJIO0
pacnpaBJ/beHO y BehuHU p>KaBa Koje cy paTudukoBaie KOHBeHIH]jy, HADOYLUTO
y ®paHIyCcKoj, Tije TO NUTakbe HUje OGUJI0 IIpeIMEeT jaBHe paclpaBe; U, IpyTo,
3aTO IITO HUje IOCTOjao eBPOICKH KOHCEH3YC 0 HAYYHO] ¥ TPAaBHOj e UHULUU
rovyeTKa »XUBOTA. BUJIO je jacHO, U3 cyJicke npakce PppaHIYCKUX Cy/IOBA U
HeJlaBHe NapJ/laMeHTapHe paclpaBe O MHKPUMHWHAJIM3alLUju HeHaMepHOr
npekuia TpyAHohe, 1a mpyUpojia U MpaBHU CTATyC eMOPHUOHA U/Uu dpeTyca
TpeHyTHO HUje feduHucaH y PpaHiyckoj. Ha eBporickoM HUBOY HUje IOCTOjao
KOHCEH3yC O MPUPOAU U CTATyCcy eMOpHoOHA u/uau deTyca. Y Hajoo/beM
cJly4ajy, Moryio 64 ce cMaTpaTH 3ajeJHUYKUM CTaBOM JpxaBa Jja eM6proH/
deTyc npunaga sbyackoj pacu. Pemycos nomeHyujas u cnocobHocm da nocmaxe
JUYHOCM YUHU HEONX0OHOM He208y 3aumumy y uMe sbydckoe docmojaHcmaa, 6e3
nompe6e da ce gemyc hpoz.1acu 0C060M ca NPagom Ha HCUBOM Y CMUCAY 4/AAHA 2.
WMajyhu y Buy Ta pasmMaTtpama, Cy/ je 61Mo ybeheH fja Huje noxes/bHO, HUTH YaK
Moryhe, ja y aliCTpaKTHOM O/JTOBOPY O/ITOBOPH HA UTalbe a Ji je HepoheHo
JleTe 6uJI0 ule y cBpxy usiaHa 2 KouBeHuuje. Cyq cMaTpa HemoTpebHUM Jia
HCIUTA []a JIM je HAaTJIU IpeKu /| TpyAHohe MoJHOCUTe/bKe MPeICTaBKe CIaJ[ao
y JOMeH 4J1aHa 2.,c 063MpOM Ha TO [la YaK U Jla je Ta ofpes6a IpUMemHBa, HUje
6uJs10 Heycnexa o cTpaHe paHIyCKe /1a Ce IPUAP:KaBa 3aXTeBa KOjHU Ce 0JJHOCe
Ha O4yBake }XMBOTa y 006J1aCTH jaBHOT 3/ipaBcTBa. HepoheHo aeTe HUje 6U10
JIUILIEHO CBe 3aUITUTe N0 GpaHIyCKOM 3aKoHy. [lo3uTHBHA 06aBe3a ApxKaBa -
Koja ce y 06J1aCTH jaBHOT 3/]paBCTBa CacTOjU O/ yCBajama oAroBapajyhux mepa
3a 3alUTUTY )KMBOTA - HUje HY>KHO 3aXTeBaJIo JJOHOLIekhe KPUBUYHOT 3aKOHa.

Y npegmety npep CyoM, nopeJ, KpUBUYHOT IOCTYIKA KOjH je O HOCUTEeJbKaA
npeJcTaBKe MMaJla Ha paciiojaramy, MOrJa je IOKPeHYTH NOCTyNaK 3a HAKHAAy
uTeTe y yIpaBHUM CyZ0BMMa KOjU OU UMaJiu MpaBUYHe U3IJeJle Ha yCIeX.
[lokpeTare ynpaBHOT NOCTYIKa 61 OMOr'yhuJIo IOAHOCUTE/bKU IPeJiCTaBKE Ja
JlOKaXke JIeKapCKO HEMapHO NOCTYyNakbe U a fo6Uje NOTHyHO obeliTeheme 3a
HacTaJjy wreTy. CyZ je cMaTpao Aa HUje 61JI0 NIOTpeOHO MOKpeTaTU KPUBUYHU
MOCTyMNaK.

Ha kpajy, Cyz je 3ak/by4mo ia 4aK U 10, IPETIIOCTABKOM /i je 4JIaH 2. IPUMemhUB
y IpeiMeTy, HHje OUJIO Kpllewa JlaTe ofjpesibe.

JesaH 6poj cyauja U31BOjHO je CBOje MUII/bEbE.
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JBa cTaBa u3pakeHa y NpeJACTaB/beHOj NpecyAu CMaTpaMO HeJO0BOJbHO
pa3ymsbuBuM. [IpBU 6U 6UO0 cTaB Aa: gemyco8 nomeHyujaas u cnocob6Hocm
da nocmaHe AUYHOCM YUHU HEONXOOHOM He208y 3aumumy y UMe Jby0CKo2
docmojarHcmea, 6e3 nompebe da ce pemyc npo2.aacu 0co60M ca NPABOM HA HUBOM
Yy emucay yaaHva 2. Kako je Moryhe roBOpuTH 0 JbYACKOM JI0CTOjaHCTBY OHOTa
KO Cce He cMaTpa U He NpU3Haje 3a YyoBeKa? [0BOPUTH 0 NOTPeOU 3aITUTE Y UMe
JbY/ICKOT ZI0OCTOjaHCTBA MO>Ke Ce CaMo 3a YOBeKa, JbyACKo 6uhe. UHTepecaHTHa
je u dopMmysanuja o GeTycoBOM NMOTEHLHUjaNy U CIOCOOHOCTHU Jja MOCTaHE
JIMYHOCT. Huje v cBe TO apOUTpepHO Y IpaBy U TaKO HeJJOBOJbHO OATOBOPHO
MOCTaBJ/beHO. AKO FOBOPUMO O HEKOM Pa3BOjHOM MY TY NMpaBHE CIOCOGHOCTHU
Y pa3Bojy JIMYHOCTY, jaCHO je Jia ce Ta CIOCOOHOCT KO/, Jielie KOHTUHYHUPaHO
pas3BUja U3 roJlHe y TOAUHY U [ia je HallMOHaJIHA 3aKOHOJaBCTBAa TaKBOM
v npusHajy. Kojy Behy cnocobHocT he uMaTu feTe cTapo ABa JjaHa UJH [JiBe
roJliHe y OZTHOCY Ha OHO Y MajuYrHOj yTpoOu. therosa cBecT je Takohe y pa3Bojy
1 MoryhHocT fja cxBaTH 3Hayaj HeKUX Jorabaja v cBOjUX mocTynaka HUje
MHOTO pa3JIMYUTa y OJHOCY Ha JileTe Koje HUje U3alljo U3 MajurHe yTpooOe.
[lo3HaTO je KakKo je NMTawke MOMeHTa pohewa ZileTeTa Kpo3 BpeMe pas3InuUuTo
oZipehuBaHo, /1M U3BECHO je Jla je CBe TO GUJIO U jecTe BpJio apb6uTpepHo. To
LITO je leTe 3aIJIaKaJ/io UJIM IITO MY je IpecevyeHa yn4yaHa BpIILa He 3Ha4YH Ja
je OHO caMocTaJIHa jeIUHKA jep 3a TO je NoTpe6HOo MHOT0 BuIlle. OHO je MOTNYHO
3aBHCHO O/ OHUX KOjU Cy y3 Iera, TO BULIe He Mopa 6MTH MajKa, aJlu CBaKaKo
Mopa 6UTH HeKo. Pa3inka y oJHOCY Ha JileTe y MajuuHOj yTPOOH je 1ITO 710
npecelama nynyaHe BpIle OHO HEIOCPeHO 3aBUCH CaMo 0/ MajKe, a II0CJie TOT
MOMEHTAa YyBake U N0M3akbe MOXe BPIIMTH U HeKO ApyTry. W Ha nocjeTky,
Be3aHO 3a 0Baj IPBU 10 HaMa CIIOPHMA MOMEHAT, IOCTaBJ/ba Ce MUTAWkEe y KOjy
KaTeropujy je cys uMao HaMepy Aa cBpcTa deTyc Aa 61 My 6UJI0 IPU3HATO IPABO
Ha 3alITUTY JOCTOjaHCTBA, a /ja 'a IpUTOM He IIpU3Ha 3a 4yoBeka. Kojy je To
npaBHY KOHCTPYKLUjy Cya uMao npej co60M NPUIMKOM OBaKBe popMysanuje y
npecynu? Hama ce unHU /ia je Ha oBaj HauuH Cy/i mocpejHO IpU3Hao HepoheHo
JleTe 3a Cy6jeKT y IpaBy, aJlk U3 pa3Jjiora moTeHIMpara paBa »eHe Ha abopTyc,
OBaj CTaB je 06M0 0BAKO HaU3IJIe[, Hepa3dyMJ/bUBY GopMyaaLHjy.

JpyrH CIOpHU CTaB y MPeCcyH OJHOCH ce Ha ynyhuBame MOJSHOCHUTEJbKE
npeJiCTaBKe Ha YIIPAaBHU CIIOP YMeCTO Ha KPUBUYHU MOCTYNaK (y ciayuajy fa ce
110 3aKOHO/IaBCBY Ha/IJIeXKHE 3eMJbe He Npe/iBuha Kao KPpUBUYHO /€10 YOUCTBO
HepobheHor JieTeTa). 3 oBakBor ynyhrBamwa nprsusiasu fa Cys oneT MOKyIIaBa
Jla MOMHUPH /IBa CyNIPOTCTaB/beHa PaBa, IpaBa HepoheHOT JeTeTa Ha )KUBOT
Y mpaBa KeHe Ha abopTyc.Cy/l He UCKJbyUyje MOTYhHOCT Jla ce KpUBUUHUM
3aKOHO/IaBCTBOM MPE/JBU/U KAa0 KPUBUYHO JIeJI0 yOUCTBO HepoheHor JieTeTa,
aJIv aKo Tora HeMa ynyhyje Ha ynpaBHHU CIIOp, TOCPe/IHO CBpcTaBajyhu HepoheHo
JleTe y CTBap. Y KOHKPETHOM CJ1y4ajy OJAHOCUTE/bKA TPeACTBAKe UJe 32 TUM
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Jla o6uje HaKHA/ly HEMaTepujasTHe IITeTe TOBO/IOM I'yOUTKa ZieTeTe. theH nusb
HUje U He MOXe OUTU TPEroBUHCKU. Hboj HUKaA/| He MOXKe GUTH y MOTIYHOCTHU
HasokHabheHa mTeTa. 3axTeBajyhu KpUBUYHONPABHY CaHKL U]y NpeABUheHy
3a HEXAaTHO YGUCTBO YOBEKa, 0HA TUM KeJIU IOCTUhY MOpaJiHy caTuchakIiujy.
360r Tora je HENpUXBaT/bHUBO yyhHnBame Koje je y npcyau cyrercao Cyn.

5. CraBoBu BpxoBHor cyaa Cp6uje u BpxoBHOr
cysa bocHe u XepueroBuHe y norjiey HakHaje
HeMaTepHjaJiHe LITeTe HacTaJjie T'yGUTKOM ¢peTyca

Y npecyau BpxoBHor cyaa Cpo6uje PeB. 2606/99 on 6. okTo6pa 1999. rogune
CyJ Ce M3jallllkbaBao y NorJjeay npaBa Ha HAKHAa/Ay HeMaTepHjaJiHe HITeTe 3a
JlyLIeBHe 60JIOBE KOje je Ty>KUJba IpeTpIiesia 3aTOo LUITO je y He3rou 3a106u1a
Harmwedemwe MaTepulie, KpBapemwe NJ0Ja y JeBeTOM Mecelly TpyAHohe U Kao
nocseauny cMpt miaoga. [locrynajyhu y oBom npegmeTty BpxoBHu cys Cp6uje
ce U3pasuo Ha cjeehu HauuH: [[pumeHoM ysaHa 201. 3akoHa 0 06JIUTalMOHUM
0/lHOCHMa Ty>KHJ/ba UMa IPABO HAa TPA’KeHY HOBYaHY HAKHA/y yIPKOC TOME ILTO
JleTe y BpeMe Ka/ia je JIOLIJIO 0 LITETHOT Aorahaja Huje 6110 kMBO poheHo.
deTyc,y AeBeTOM Mecenly TpyiHONe MajKe Koja MMa HOpMaJiaH TOK, UMa BUTAJIHe
$yHKIIMje Koje ra YMHe CIOCOOGHUM 3a )KMBOT U3BaH MajyrHOr TeJa. 360r Tora
ce UMa CMaTpaTH JbyACKUM 6uheM u npe pohewa. To mTo GpeTyc HUje ulle,
Kao LITO Ce 110 pohemwy AeTe NOCTATH, He 3HAYHU /ia je 06M4yHa cTBap. Byayhu fa
je AylIeBHU 60JI Ty>KUJbe Y KOHKPETHOM CJ1y4ajy HeU3MepaH OCHOBHO Ha4yeJso
NPaBUYHOCTU TPaXKH Jia Ce la HoBYaHa caThcdaKIvja TYKUJbU 3a IPeTPI/bEHU
nyuieBHHU 60J1. (CeoprujeBuh, 275)

Jla 6u jegHa ocoba cTeKJia MpaBo Ha HAKHAAy MOpaJiHe IITeTe KOojy TPIH 360T
CMpTHU GJIMCKOT JINLA HEOIIXO/AHO je a 6yAy UCIyHheHU ycJa0BU U3 4jaHa 200.
3aKoHa 0 06JIMraljMOHUM o/jHocHMa. [locTaBJ/ba ce muTame Aa Jiv ce 4aaH 201.
3aKoHa 0 06/IMTallMOHMM OZJHOCHMA OJJHOCH U Ha JleTe Koje HUje J0KUBeJIo
TpeHyTaK pobema. Y aHanu3upaHoj oAJyLH OYUTJIEIHO je a je foychuBame
HOBYAHe HaKHa/le MOpaJiHe LITeTe YCJ0B/bEHO CXBaTabeM dpeTyca Kao JeTeTa.
OBakBa OAJIyKa M CXBaTame cyJla obpasJsaxe ce y KOHKPETHOM CJIy4ajy
ctapouhy ¢peTyca v cnocobHouhy 3a )KUBOT BaH MajurHe yTpo6e. OHO LITO 61
ce Kao CIIOPHO MOIJIO TOCTABUTH jeCTe [ja I 61 CyJ LITUTHO HepoheHo feTe U
KaJ 6u ce paiuJIo 0 HEKOM paHUjeM y3pacTy deTyca u Aia v ce uiaH 201. 3akoH
0 06JIMTAllMOHUM OJIHOCHMA MO>Ke TPUMebHBaTH Ha peTyc o1 MoMeHTa 3aueha?

Muubemwa cMo fa 6u ¢peTyc U y TOKy TpyZHohe Majke Tpebasio aa 6yze
TpeTHUpaH Kao KHUBo 6uhe U To 0/ MOMeHTa 3a4yeha. YumeHUIa 1a OCHOBHE
BUTaJIHe QYHKIIMje HUCY YCNOCTaBJ/beHe 0 MOMeHTa 3a4eha, He 6u TpebaJio
CMaTpaTH [0Ka3aTeJ/beM /la Ce He paJiu 0 )KUBOM Ouhy. 3aueTak Koju HeMa
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»KUBOTHY CIIOCOGHOCT OJi CaMOT IOYETKA, Ty CIIOCOGHOCT CTHYE Yy jeJJHOM
TpeHYTKY. [[pOTeK BpeMeHa je OHO IITO je HY>KHO J]a 61 OH TY CIIOCOGHOCT CTEKA0
¥ CaMHM ITPOTEKOM BpeMeHa OH TY CIIOCOGHOCT CTHYe 10 PeZJOBHOM TOKY CTBapH.
UnmeHMIa 1a OCHOBHE BUTAJ/IHE QYHKI[H]je HUCY jolll yBeK 06pa30BaHe He 3HaUU
caMa 1o cebu Jia je TakaB IJIOA JIUIIEH oco6UHA )KUBOT 6KMha. OnyioAHOM jajHe
hesuje HacTaje 0OCHOBHA MpPETHNOCTAaBKa /a Ce, 10 PEIOBHOM TOKY CTBapH U
NPOTEKOM BpeMeHa, pa3BHjy BUTaJIHe QyHKIHje, 1A NIJIOJ TOCTaHEe CIOCOOaH
3a ONCTaHAK BaH MajYHHOT TeJa U /ia ce ieTe pojau. JKUBOT nocrtoju, oj camor
novyeTka TpyHohe.

Kao npumep cynpoTHOr CTAHOBHULITA MOXe Ce y3eTU OHO U3HECEHO Y Tpecyau
BpxoBHor cysna bocHe v Xepuerosuse I' 1914/74 on 5. nenemb6pa 1974. rogune. ¥
pasMaTpaHOM cJly4ajy TY>KeHHU je IPBOCTENEeHOM pecy/0oM 610 je 06aBe3aH a
TyXHonMa (poArTe/buMa) HAKHA/IU IITETY 3a IPETpPIJbeHe JIyleBHe 60JI0Be
360r ryouTka HepoheHor feTeTa. Ty>KeHU ce Ha Ty IpecyAy *aJjuo. BpxoBHu
Cy/l je yBaXKMO NPUTOBOP U MPEUHAYHO je IPBOCTENEHY Mpecyay oaodujajyhu
Tyx0€eHU 3aXTeB TyKUJana. OBakBo NOCTyName BpXoBHU cy[ je 3aCHOBAo Ha
CTAHOBILTY /1A Ce He MOXe JOCYAUTH HOBUaHA HAKHA/1a 32 IPeTPIJ/beHe AYIIEBHE
60J10Be 3a HepoheHo JleTe jep focajalliba Cy[CKa IpaKca He I03Haje 0Baj BUJ,
HakHaze. Hajasbe ce HaBOM J1a je HOTOPHO Jja ce ca [IeTETOM yCIOCTaB/ba
IpUCaH NCUXUYKHU OJJHOC TEK HAKOH HeroBOT pohema, Ila caMo 360T ry6uTKa
TOra JieTeTa [[0J1a3u 0 UHTEH3UBHUX AYIIeBHUX 60JI0Ba KOjU [1ajy MpaBo Ha
HaKHa/y 3a OBaj BUJ HEMMOBUHCKE IITETE.

6. 3aKk/by4yak

OmuTe je mo3HaTa YUHEHUIIA [1a Cy JbY/JCKa [IpaBa y BaJleCeTOM BEKY U
MOYEeTKOM JiBaZileceT U IPBOT BeKa pe/iMeT KOjUM ce 6aBe He CaMO KOHBEHIUje
0 JbYJICKMM NIpaBUMa U Heka MehyHapogHa Tes1a Beh cy Jby/icka mpaBa IpoTKaHa
KpO3 CBe UHCTUTYTe CBaKe Jp>kaBe. Mor/io 6U ce 3aK/byYUTH Jja IOPEJ TOJIUKeE
peryJsiaTuBe y 0BOj 06J1aCTH He TOCTOjU MOTYNHOCT Jla OCHOBHO IIPaBO Ha )KUBOT
6yze yckpaheHo jeJHOM JbyACKOM GHNy Koje je mpeMa CTAHOBULUTY MeJUIIUHCKE
HayKe oce6HO, pa3JIMuUTO 0J] CBOjUX POAUTeEbA, a To je beTyc. [lepunaTosoruja
Kao rmocebHa rpaHa MeJUI1He Koja ce 6aBU JUjaTHOCTUKOBAbEM U JIeYeheM
JleTeTa Nnpe pohewa, TpyAHULE U TopohajeM ce, y3 HallpeJaK TEXHOJIOTHje,
pa3BuJay 030MJ/bHY HayYyHY AUCHUIIMHY. OHA ycnieBa la aHOMaJIUje KOje HacTajy
Ha peTycy OTKJawka XUPYPLIKUM U APYTUM MeTOo/aMa Jeyewha U FeHCKOM
TepanujoM. Ha pyroj cTpaHu cy npaBa poAuTe/ba Ha CJI0604HO O/ 1yYhBakbe
0 pabamy Jelle, ITO ce y NpaKcy NpeTBapa y UUHEHULY Jla POAUTEbY, IIpe
CBera Majka, oJJiydyje o mpecTaHKy MpaBa Ha *XUMBOT ¢eTyca. [lnaHupamwe
nopoJulie NpeAcTaB/ba jeJHO 0J, KOHBEHIHjaMa U ycTaBUMMa 3allTHheHux
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cj060/ja poAUTesba, aJIM KOHBEHIIMjaMa Ce IITUTHU U MPaBO CBAKOT JbYJ[CKOT
6uha Ha kuBOT. 'pah)aHCKO NPaBO U3PAKEHO Y PA3JIMUUTHUM CYACKUM OJIIyKaMa
TpeTupa $peTyc UM Kao HEKO NMOBHHCKO /06PO0 3a Koje /jaje HeMaTepHjaaHy
HaKHa/Jy IITeTe WU jeJHOCTABHO Kao HULITA. MeIUIMHCKA HayKa yKa3yje
NpaBHOj HAYIY /1a 6U Tpebasio 3alITUTUTHU TpaBa peTyca.

Kapa sekapu Ha npersiejuMa ycTaHoBe Jla deTyc UMa aHOMaJiuje, poAuTe/bU
ce Hajyenrhe o/yIy4yjy Ha peKU/J TPy AHOhe, a MPONKCHU UM Ha TO J1ajy PaBo
CKOpO 6e3 BpeMeHCKOT OrpaHuyea. JeJHOM JbyicKkoM 6uhy ce yckpahyje npaBo
Ha )XKUBOT a IpaBo Ha To hyTH W MpeTBapa ce Jla He OHO He MocToju. Jla Jiu 61
O0/IFOBOp Ha MUTAake Kaja Tpeba Jla ce 3alITUTU IpaBo ¢eTyca MOrao 6UTHU
Jla je TO caMO OH/Ia KaJia je TO y UHTepecy werose Majke? HecnopHo je za ce
pas/JMYUTO TyMayu NpaBo Ha )KMBOT CBAKOT JbYACKOI 61ha KajJia je y TUTamy

deryc.

Jla 6u ce MOTJIO OCTBApUTH 6UJIO KOje JbYJICKO IPaBo U cja06o4a Tpeba uMaTH
OCHOBHO MPaBo a TO je MpaBo Ha KUBOT. Ha ocHOBY aHa/in3e MehyHapo HUX
MpOIMKCA U CYICKUX OJITyKa HaBeJIeHUX y OBOM pajly, MOIJIO 61 Ce 3aKJbYYUTHU
Jla 61 3alITUTY TpaBa peTyca Tpebasio MPOIMMPHUTH U HA IpyTa MoJipyyja mpasa
a He CaMo Ha HacJle/jHa TpaBa Koja My je laBaJio jOoLI U PUMCKO IpaBo Koje HUje
HMMaJIo NpeJ co60M JlaHalllkha JOCTUTHYyha MeIMIIMHCKe HayKe.

[lutawa pery/ucarma nNpaBHOT cTaTyca ¢peTyca Tpeba a 6yAy y caryiacHOCTH
ca rpernopykaMa Koje Bake 3a 06J1aCT nepruHaTaJHe MeJJUIMHE.
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AS A REASON FOR PROTECTING THE RIGHTS OF THE FETUS

Summary

Perinatology is one of the most recently developed branches of medicine.
It deals with the problems of health care and health protection of pregnant women,
fetuses and newborns. The latest scientific research and surgical interventions
which are performed on the fetus before child birth show really good results in the
treatment of diseases in fetuses. If a fetus is regarded as a separate subject in
medicine, it should also be regarded as a separate subject in law. In this article,
the authors explore the issues concerning the protection of the rights of the fetus
as a separate legal subject. The current knowledge of medical science indicates that
the fetus is a personality, which means that a fetus should be legally protected. In
this article, the authors also provide suggestions for for resolving the conflict of
interests concerning the rights of the fetus as a separate legal subject and the rights
of patients who are users of fetal therapy.
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