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SA HEHHOCTTA N TIPOOBLIPKUNTEJIHOCTTA
HA 2 KMBOTA
M 3A ,[TOPOYHHWMA KP'bIl™ 3A
PA3IMOPEXOAHETO C HEIO
HA TNMPUTEXATEJIA MY NI HA ObP>XXABATA
(HA AHIMTTMNCKI E3UK)

Mpod. a-p OparaHa MNMeTpoBuy
YHuBepcutetT B benrpag, Cvupbus
Hay4deH cbTpygHuK B IHCTUTYTa No cpaBHUTENHO NpaBo, Cbpbus

Pe3tome: BB Bcsika hopma Ha XMBOT BPEMETO Urpae OCHOBHa pons. To e ,ao-
nUMpHaTa Toyka“ Mexagy MMHanoTo n 6baeweTo, enMUeHTbPBLT HA HEMOHOCUMOTO
NpoTUBOpPEYNEe MeXAy XuBoTa U CMbPTTa. 3a BCUMYKM HAc BPEMETO € OCHOBEH
dakTop, T KaTo OGbOeLleTo npeanara Bb3MOXHOCTM 3a OCbLLECTBSIBAHE Ha
HalKMTe OYakBaHWA W 3a MOCTUraHe Ha nvMyHa cBobopga. [uckycumte no Tasu
Tema ca Bb3HUKHanu B [1peBHOCTTa, OKAaTO 06CHXOaHETO Ha eBTaHa3usTa € oT
no-HoBO Bpeme. MHeHuATa no To3m BbNpoc Morat ga 6baaT BPpEMEHHN M Hea-
AeKBaTHU, KONebNMBM 1 KaTEropuyHN, HENPEKLCHATO Aa Ce HaarpaXkgaTt ¢ HoBa
MHOpMaUUs, KakTo 1 a ce TbIlKyBa U KpUTUKYBAT cTapuTte. Vctopudata e nbii-
Ha CbC Cnekynauuu, KOHTPOJSI, HedoKasaHM U OcropBaHuM TBbpAeHus. Toa e
oLle MNo-BAPHO 3a eBTaHasnATa, TbW KaTo TO3M aKT € CIIOXEH, U3KNIYUTESTHO
MHoroobpaseH no ceosita popma, ¢ MHOro JOBOAM 3a MPaBOTO HA MUMOCTUBO
NPUKIIOYBaHE Ha >XMBOTA Ha Heusneymmo 60fieH, KOMTO M3NUTBaA HEMOHOCUMMU
MBKW, HO U CbC CbLLO TONKOBA AOBOAM 3@ Bb3MOXHM 3r0ynoTpebu ¢ ToBa npa-
Bo. B Tasn crtatna aBTopkata ce onutBa [a U3ACHW pasfnyHUTe nosvuum u ga
HanpaBu M3BOOM Bb3 OCHOBa Ha OOCTbMNHaTa MHGoOpMauus. ToBa e ouie no-
BaXXHO B TO3M MOMEHT OT pa3BUTMETO Ha LMBUNU3aLUATa, Bb3xBanssalla nHau-
BuayanHute csoboamn, HO CbLUEBPEMEHHO XapaKTepHa C MOPANHOTO OTvyXae-
HMe Ha OTAenHUTE NMUYHOCTU. PaskpmBaHETO Ha BCMYKM acNeKTU Ha Tasn YoBeLL-
Ka gpama ce npespblia B npeanocrtaBka 3a pasbupaHe u cbnpuyactme Kbm yn-
paXHsiBaHEe Ha NPaBOTO Ha NauMeHTa ga KOHTponmpa coBCTBEHUSA CU XUBOT, HO
N 3a npegoTBpaTsiBaHE Ha Bb3MOXXHM 3aKOHOHAPYLUEHUS U NPOCTLMKMA Npu yn-
paXkHABaHETO Ha TOBa Npaso.

KniouyoBu AymMu: X1BOT; AbpXKaBEH UHTEPEC; eBTaHa3Ns; NpaBa Ha NnauueHTa.
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Abstract: In no other form of life, but human life, time plays major role. Human
life is not just present time, it is the “touching point” between the past and the
future, the epicenter of the unbearable contradiction between life and death. For
all of us time is primary factor since future offers the possibilities of living a quali-
ty life, opens new horizons for the realization of our motivations, expectations
and achieving of human freedom. Discussions on this topic are older than life
itself, which is a passing phenomenon, while the deliberation on euthanasia is a
constant. Therefore, the opinions on this issue can be temporary and inade-
guate, satisfactory and definite — constantly being upgraded with new stands and
changes and critics of the old ones. The history of this issue is full of specula-
tions, scrutiny, unproven and disputable statements. This is so much true about
euthanasia since this phenomenon is complex, extremely plural in its form, with
“‘many faces” of merciful ending of life of a dying patient and with many possibili-
ties for the abuse. In this paper the author under lines that to attempt to explain
this phenomenon actually means to shed light on both moments, that is its both
sides and make conclusions on the basis of these findings. This is even more
important in this moment of the civilization’s growth glorifying individual free-
doms, but at the same time facing moral alienation as its recognizable trait.
Thus, unveiling all the aspects of this human drama becomes a prerequisite by
itself.

Keywords: life; state interest; euthanasia; the patient's right to self-
determination.
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1. INTRODUCTORY CONSIDERATIONS

It is without doubt that modern life, here and now, hangs out in the wind
while colliding with different systems of values — ideological, religious, morals
and other norms. Something happens, constantly, something exciting, new, but
often unpleasant, tragic, or depressing. Truly, “the flows of the future”, brought
inevitably by our epoch sometimes provide a terrifying picture: destruction, ter-
rorism, global violence [...] they press the contemporary civilization, looming over

her, disrupting her normal development and endangering her further survival.

It is as if death became the fate of the modern society. It is omnipresent, it

surrounds us, terrifies us, scares us.

But that is the reality. And that is where to start with the explication of the

relevant problem.

By staying true to the Hippocrates’s oath, that is, by applying one part of it
consistently which says “Neither will | administer a poison to anybody when
asked to do so, nor will | suggest such a course”, most doctors keep the ill peo-
ple alive, even in impossible cases, persisting between life and death, in hope-

less situations, even against their own will.

At the same time, people end their lives unable to be responsible for
themselves or their actions and their existence slowly but securely turns into long
dying through the unimaginable pain and suffering. But if we are to simplify, peo-
ple still die from the destruction of the vital organs or from any deadly flaw or
injury, crushed by hard and uncurable ilinesses, in terrible sufferings at their
death beds, without the minimum chance to get cured, to be free from their ill-
ness. The only exit they see lies in suicide or in “killing themselves” in some oth-
er, similar manner.! Uncurable patients who, due to their physical helplessness
are not able to cut their lives short ask doctors or other family members to do it
for them. Situation is almost identical in the case when the patient or helpless
person does not want to commit suicide or cannot, for any other reason. In the
other words, the right to die of persons unable to manifest their opinion regarding
life or death has been placed in the same plane. Thus has the medicine found

itself before the whole string of new moral and law-related dilemmas, and espe-

1 PETROVIC, D. Eutanazija, nove dimenzije. Beograd, 2010, p. 14, 15.
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cially before those which are in direct conflict with its fundamental professional
principle and traditional duty: should and could the life of one patient be ended,
when that life, for him, presents unremovable suffering, or in other words, should
the suffering of the dying be prolonged at any cost? Which line should be
crossed by persisting in this duty, that is, should such life be ended by doctors,
when its end is inevitable, and it's supported by the explicit demand from the
patient on the death bed? At which moment is it allowed to stop keeping some-

one alive, artificially??

At the trail of these questions, that is, in the highlighted diversity and
complexity of the problems which arise regarding this topic, the central one is
recognized — problem of euthanasia or “mercy kill”. In this context, with a high
risk to oversee the nuances, it is obvious that theoretical and practical analysis of
euthanasia opens the doors to many complex problems. And that is the source
of this many dilemmas tied to this phenomenon! So many conflicted questions
and answers which make this problem impalpable, almost unsolvable! And yet,
when it is insisted on previous indices, it is, in practice, insisted only upon one,
crucial problem (one with the binding, integrating character) — should euthanasia

be legally allowed or not?3

It is this path which actually opened the biggest problem — in the fact that
this central, fundamental question produces and coexists with another, according

to its scary effects much harder problem — the problem of its ABUSE.*

To answer this delicate question, for a moment, let's return to the begin-
ning of this topic, where right to live is the most significant human right and
where right to death is the most controversial, most debatable and clearly the

most disputable human right.

In order to understand the problem of euthanasia, we should start from
the right to live as the most basic right of a person, that is, from the most signifi-

cant one among all human rights. By paying the extraordinary attention to this

2 Ibid.

3 GOVAART, Caspar en ROLIES, Jan. Solidariteit met stervenden. Gooi en Sticht, Uitg. 1993,
p. 15-20. See also FLEURKE, Harry. Ars moriendi: de vergeten kunst van het sterven:
vragen bij een geregelde kwestie — http://www.nopapers.nl/km/az/boek/1/boek0138.html ,
visited on the: 12.12.2019.

4 TATIC, Klajn V. Dopustivost i zabrana eutanazije zavisno od nadina izvréenja in Aktuelni
pravni problemi u medicini. Beograd, 1996, p. 149-150.
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highlighted question, once more, with the deduction that the right to live is one of
the most essential human rights, it is warned that a life is the highest social value
and that it is, as such, protected in all declarations of human rights, in all con-
temporary legal systems, constitutions and legislatures. And in that context
alone, each man holds sway over his own life, to live as he sees fit, and there-
fore to die when he wants to, that is, in a manner or time of his choosing.

It is all about the fact that right to live consumes the right to die, just as
well as the right to live is, by its purpose, solely integrated into the very person,
and cannot be separated from it, so is the right of a man to die where and how
he wants a right which cannot be split from a person. Simply put, each man is in
a position to decide on the fate of his most fundamental right — the right to live.
That approves that a man can live his life by his own choosing, as long as that
does not affect rights of others. In this manner, simultaneously, life appears as a
global good of the society which thus results in the claim that destruction of the

individual lives results in the destruction of a part of the society.®

The border of the individual freedom must be placed if we are not to deny

the freedom of others.

There is no need to elaborate the previous reasoning, but instead we’ll
emphasize the realization which favors the interest of the individual, should one
decides to die, over the interest of the state to maintain that life despite obvious
opposition, and we should instantly assume the approach: euthanasia should be

legalized.

From that perspective, from the pile of ethical and all reasons based on
human nature, we will separate only two: 1. A life which holds no value to a man
has no value to society. Such life should, of course, be protected, but not self-

harm or a call to do so and 2. Objectively, we are not discussing a quality life.

5 At national level, the protection of the right to life is determined primarily by the constitutions
of the states. In the constitutions of a number of states, this was done explicitly, such as in
the Basic Law (Constitution) of the Federal Republic of Germany of 1949, with subsequent
amendments until 2002 (Article 2, paragraph 2), the Constitution of the Russian Federation
of 1997. the Constitution of Romania (Article 22, paragraph 1), the Constitution of the
Republic of Poland from 1997 (Article 38), the Constitution of Slovakia (Article 15,
paragraph 1), the Constitution of France (Article 6, paragraph 1). 1), etc., while some other
countries do not state in their constitutions the right to life, but its recognition and protection
derive from general provisions on the freedoms and rights of citizens, i.e. from the adoption
of international conventions on human rights and the corresponding provisions of their
legislation, as in the 1958 Constitution of the Republic of France (including the Declaration
of Human and Citizen Rights of 1789) and the 1947 Constitution of the Republic of Italy.
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Quite opposite, this is about uncurable patients going through unmeasurable
suffering, which cannot be helped adequately, where, sadly, the interest of the
state to prolongs their truly unbearable and pitiful state — stops.

Coming from the above-mentioned approaches, our further theoretical
discussion of the euthanasia phenomenon will crystalize answers to the following
guestions: can we discuss the right to a death with dignity, for a dying patient,
that is, on the right to govern his own life? Should a man who opted for a mercy
kill be stopped? Wouldn't life for this man represent nothing but a sad vegeta-
tion? Isn’t the defense from his own self, from his decision to perish in such a
manner merely a hypocrisy of the civilization and of science which wants to, at
any cost, maintain himin a life without life, in a condition between life and death?
Is the second nothing but a simulation of altruism? Or, are we discussing a sa-
distic motive here? Does he have right to a humane death, at all? How and why
should we ignore the lack of perspective of his life and the intensity of suffering
he can no longer bear? Besides, isn’'t everyone allowed to act based on his own
consciousness or morale?

By sifting these questions through a prism of our own thinking, our attitude
on this problem will drastically vary, so we will, in one part of the presentation
regarding the abuse following the legalization of the euthanasia, cross the line
which allows the liberalization, that is, we will opt for an entirely different solu-
tion — be against the legalization of the euthanasia, for it's a crime (and for a
punishment for person doing this type of a murder a sentence equal for a normal

murder.)

2. ARGUMENTS PRO SIGNIFICANCE AND CONTESTING

The right of a person to choose life or death

Legalization of euthanasia allows a person to have a complete control
over his own life. He may or may not choose to resort to euthanasia. As long as
euthanasia remains illegal, a person does not have a total control over his life,
that as, he cannot legally opt for this form of dying. Should individuals be de-

prived of such a choice?®

6 PETROVIC, Dragana. Instructions for assessing pros and cons “death with dignity”. — In:
Strani pravni Zivot, 2016, no. 4. See on the https://www.ceeol.com/search/article-
detail?id=549067, visited on the: 12.12.2019.
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The right of a person to choose the quality of life over the light of life

This problem is also connected with the right to choice, that is to choose
according to your beliefs whether the quality of your life is more important than
its length.” As long as euthanasia remains illegal, those who believe in the quali-
ty over quantity of life are deprived of the freedom of expressing their beliefs.
Suffering is painful

Does a person suffering from incurable painful condition and wishes to die
have the right to end his life or is forced to live on by law.® Should we force a
suffering individual to live in pain against his will?
Relying on the latest and expensive medical equipment
and medications and/or knowledge

Since the price of medical treatments is in a constant growth, is it justifia-
ble to use the latest expensive medical equipment, procedures medications in
cases where the only expected positive result is the prolongation of life, without
hope for recovery of for the improved quality of life?
Decreasing the risk of legal implications
of those who are helping these patients

Since euthanasia is today covertly happening, its legalization would pre-
vent criminal investigation of those allegedly involved. Although euthanasia is
still illegal, courts are often reluctant to prosecute these cases or judges are leni-
ent towards the offenders. Moreover, given the fact that these cases are difficult
to prove, legalization of euthenasi would prevent long and expensive court pro-
cesses.®
2.1. Fearing euthanasia
The problem of God — fearing people?

Euthanasia represents a very complex religious problem.
Five religious views on life:

1) “It is forbidden to end life”

Biblical laws forbid any form of killing. Ending a human life includes killing

out of mental instability, hatred and animosity (killing), as well as mercy killing

7 http://leuthanasia.com/britain , visited on the: 28.01.2017.
8 https://www.nhs.uk/conditions/euthanasia-and-assisted-suicide/ , visited on the: 12.12.2019.
9 http://rochford.org/suicide/infor/esseys/9802 visited on the: 12.02.2008.
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(euthanasia). Regadless the mental state or motives, the bible forbids any form
of ending life.

2) “Life makes sense”

Atheism rejects the belief that life full of suffering makes sense. From the
atheistic perception of life, it makes sense only if it is fun and enjoyable. If fun
and joy disappear and life is not optimally enjoyed due to old age or disease, the
life loses its sense and may be ended through euthanasia.

Almost all religions, namely monotheistic, believe that life (existence) on
this world has its purpose — there are many things that need to be fulfilled in
one’s lifetime, and not all of them are pleasant and enjoyable. This means that
even if something in our lives is not functioning well and in optimal way, there is
still a reason to carry on with life.

3) “Life has a mission”

The view that life makes sense is in line with the belief that life is some-
thing more than daily existence, that is, that every human being has a mission,
assignment or a role to be fulfilled in his lifetime. This view is in accord with the
opinion that line “life makes sense” cannot be applied to coma patients and
those suffering from severe dementia. One’s life makes sense only when there is
an assignment to be fulfilled. Also, it is possible to imagine that someone lives
on, even in deep coma, just to test his family members.

Fulfillment of this assignment varies depending on one’s religious beliefs
and way of life. The main argument is that what you do in your life has strong
impact on your afterlife and reincarnation.

In their declaration issued after the Bishops Conference of the Nether-
lands, this body stated that it was a good thing that euthanasia remained a pun-
ishable offence as a reminder of God’s gift of human life, meaning that, no one,
but God, has a right to govern anyone’s life. Even the right to govern your own
life is not absolute. A person cannot be the owner of his life and decide when he
will be born and when he will die, and how his life will be governed.

4) “Responsibility”

5) “Law enforcement and abiding”

The Bishops believe that by punishing those who end life, life preserves
its effectiveness. They demand from the authorities and the Parliament to

monitor whether effective punishable measures are being applied to those who
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violate the laws, and not only in cases of the patients with diminished capaci-
ties.10

According to the conducted researches, the main goal of the Law on eu-
thanasia (to determine the scope if this practice) has not been achieved, since
only 40 % of such cases have been reported. The fact that almost 60% of cases
of the intentional ending of life remained unreported, that is concealed, speaks
about the possibility of serious offences being committed in theses cases. The
research was conducted for the year of 1995 when 3 200 requests for euthana-
sia were reported. In 1990 the number of requests for assisted dying was 2 200.
It has been estimated that the number of “unrequested” assistances, that is the
number of unreported cases of euthanasia is about 900 per year. The Bishops
therefore concluded that officials’ control over physician-assisted dying had not

been applied according to law.!

2.2. Who is a “candidate” for assisted suicide or active voluntary

euthanasia?

The most conservative responders to this question would allow assisted
suicide or active voluntary euthanasia only in cases when the patient who is suf-
fering from a permanent physical disease causing serious uncontrollable prob-
lems places such a request. But these requirements considerably narrow the
scope of candidates for assisted suicide and, very often, the situation goes to
quite opposite direction — towards the liberation of these conditions on which
grounds several laws on euthanasia are based. For example, the condition of
permanent illness is missing in Hawaiian legislation in N.V. 342 (1975): the only
condition is that the patient is suffering form an incurable disease causing severe
problems. In this way, for example, quadriplegic patients would be allowed to
request an assisted suicide. In this context, the draft of this law excludes another
condition — incurability of disease, so that a patient with small chances of being
cured, or even with a possibility of being cured, but only if he undertakes painful
and excruciating treatments (for example, in case of severe burns) could resort

to this unorthodox measure. On the other side, this way of determining the condi-

10 http://euthanasia.com/colum2.html , visited on the 12.12.2019.

11 Choice between life and death, Joint body of Dutch Reformed Church Pastorate, Dutch
Reformed Church and Evangelical Lutheran Church in the Netherlands, established in the
General meeting of July 5", 1997.
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tions can be interpreted extensively, so that the nature of disease can be ex-
tended to include mental illnesses. This is what N.V. 137 (1973) and N.V. 256
(1975) Montana laws and N.V. 143 Idaho law (1969) exactly do, only restricting
the scope of mental diseases to those caused by “brain injury”. However, the
proposed law could be interpreted in a more liberal way to include mental dis-
eases that cause severe problems, such as some forms of depression or anxie-
ty, but which are not caused by organic brain disorders with no chances of re-

covery (cure).

Finally, we can raise the question of the patient’s competence, which is
the case of N.V. 1207 Wisconsin law that allows a seven-year old patient to
request assisted dying. This can go further and, in order not to discriminate
mentally handicapped persons, laws can be further liberalized and allow these
category of patients a possibility to resort to euthanasia.*?

If the question: Who is a “candidate” for assisted suicide was asked in a
simple context of determining who has reasons to die, liberalization would, un-
doubtedly reach its maximum. Life cannot be considered as something uncondi-
tionally good, but rather as something which is worth only in cases when a per-
son has a “possibility to get desired experience”. Thus, if a person cannot have
desired experiences, or any other experience but unwanted ones, then, such a
person has a reason to die. This means that, according to this rational, the group
of patients who would like to die would include those with permanent, incurable
conditions, as well as those with mental problems.!3

However, we cannot raise the questions about the candidates for eutha-
nasia by asking who has a reason to die. We also have to take into consideration
possible dramatic abuses and wrong interpretations where such legalization may
lead us? Allowing children and mentally handicapped persons to choose assist-
ed suicide opens an opportunity for various abuses. Once we abandon the no-
tion that the patient’'s disease must be physical and his death unavoidable, we
have to face the possibility of an increasing number of wrong medical diagnosis
and prognosis whether a patient will accept his situation and adapt to it and what

IS going to be considered as worth to continue living for. A mistake can be made

2 http://iwww.rights.org/deathnet/understanding.html, visited on the: 16.12.2018.
B bid.
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if the patients suffering from mental conditions, such as severe incurable de-
pression, or from permanent diseases, such as quadriplegia or severe injuries,
are allowed to request assisted suicide.'*

This reasoning has led us to face a liberal answer to the question related
to the selection of candidates for euthanasia and a conservative answer that
there are numerous possibilities for mistakes and abuse. It is clear that it is not
easy to choose the right path. Legalization is an experimental process which
cannot solve once and for all the question — what will be the impact of this law?
Therefore, we have to risk and try one solution in order to see what results it will
yield. Unfortunately, our discussions on this matter, which is always a heated
topic to argue about, without the attempts to be implemented in practice turn into
pure theoretical debates about all its deficiencies.®®

Incompetent persons should not be the actors included in the Law on vol-
untary euthanasia due to the fact that they are not capable of taking voluntary
actions. They may be capable of making a request for assisted suicide, but can-
not do it with understanding which characterizes voluntary request. This means
that they should be denied voluntary euthanasia, something we should no longer
discuss here, since it should be the subject of involuntary euthanasia whose jus-
tification goes in other direction — what is discussed here is not autonomy, but
relieving of suffering — and diverts us from our topic.1®

However, should we restrict the law on voluntary euthanasia only to com-
petent patients, it needs to be liberalized in some other way — there is a doubt
whether we will get the best law if we allow that the question: Who has the right
to die, exhausts all other relevant questions. There is a need to make a differ-
ence between those who are denied to request euthanasia and those who want
it with good reason, even if this increases the possibility of abuse. It is consid-
ered that the importance to preserve a person’s autonomy is so great that only a
great danger of possible abuse can restrict it, but it seems that here there is no
danger of that. The possibility of abuse can be brought to minimum by ensuring
a careful implementation of all procedures and by avoiding misdiagnosis seeking

a second opinion. Still, medical errors and misdiagnosis will remain, abuses too.

4 bid.
15 Ibid.
18 Ibid.
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But it would be rather paranoid to predict a scenario with so frequent cases of
abuse to reject the entire law.’

If we seriously consider to allow competent persons take care about their
own lives, logically, they have to be given freedom to make their own decisions
related to the medical advice they receive and make best judgment accordingly,
although there is always a risk of making a mistake. If we allow people freedom
to make major decisions, we allow them a possibility to make major mistakes, as

well.18

2.3. Why criminal sentence is often avoided?

The jury members are more often lenient to those facing court trials for
assisted suicide than to other offenders. They are often doctors, or family mem-
bers, or friends of the assisted suicide victims.'® Even when the prosecutors and
judges are convinced that these people committed a criminal offence, although
they subjectively believed they were doing the right thing, it is difficult to try and
punish them as ordinary criminals. Indeed this is the area in which all law en-
forcement officers are reluctant to enter and would rather resort to preventive
than punitive measures.

Thus, in one article related to some legal reviews the local prosecutor
wrote: “District attorney’s office does not investigate such cases and initiates a
criminal investigation only in cases when one of the actors files a complaint”.
One other prosecutor stated: The criminal investigators should avoid these cas-
es as much as possible”. Here should be mentioned that our system foresees an
absolute “prosecution discretion” and there is no legal obligation for a prosecutor
to investigate and prosecute a person, even if he openly admitted a wrongdoing.

If a law suit leads to a trial and the prosecution is, even against odds,
secured, then a dilemma is opened. If a judge sentences an offender to prison,
he may very well be viewed as a martyr, but if the sentence is lenient, then the
law loses its preventive role of deterring future offenders. In any case, the
adhering to the law is decreasing and the pressure for the its abolishment is

rising since it is viewed to be either draconic or inefficient.

7 lbid.
18 http:/fiaetf.org/whatnow.htm , visited on the: 20.01.2019.
19 http:/listor.org/stable/1141990 , visited on the: 26.03.20109.
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What can be done to make laws that sanction assisted suicide more ef-
fective? The ultimate goal should be to protect possible suicide victims from
those who "would like to help” them in this act, rather than to make law a means
of symbolic punishment. It seems reasonable to believe that if a person assisting
a suicide knew he would be sued and found liable for compensation payments to
the victim’s family, they might be able to experience the deterring effects of civil
law, which could not be said for criminal law which will not be able to secure a
sentence for the same act. Even if a person assisting a suicide obtains a consent
from the victim’s family (as was the case with Jack Kevorkian), he can never be
sure that a family member will not eventually sue him, either because he
changed the mind or because of financial incentive. If the law could find a simple
way to prosecute serial “assistants” such was Jack Kevorkian , than the court
would be able to enforce its deterring role in a greater number of cases, except

in those involving the most determined euthanasia activists.?°

2.4. How and why civil law measures may be effective?

The concept of civil law allows individuals (such as the family members of
suicide victims) to give testimony in court and thus accuse those involved in as-
sisted suicide. This means that discretion policy of public officials can no longer
stop the undertaking of concrete measures against the assisted suicide offend-
ers. Also, it has been underlined that assisted suicide is not a crime if there is no
victim and in this case there are also many “secondary victims, that is the vic-
tim’s family members which is powerful element for exercising pressure on the
judge and jury.

There are two types of civil measures: civil orders and civil damages.
Court order has many advantages. It foresees the measures for preventing
death before its occurrence. It also allows a case to be quickly brought before
judge who can immediately respond and prevent a possible offender to commit
offence. That person knows that if he violates the court order the judge can seek
harsh punishment for civil contempt. To a great number of physicians this may
be more frightening and deterring than when he knows that there is no chance to

receive a prison sentence.
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As much as doctors fear punishment for their malpractice, financial “pun-
ishment” is also extremely efficient since the court may order the confiscation of
property or taking money from their wages.

Civil damages assume that the defendant must pay monetary compensa-
tion to the family of the assisted suicide victim, similar as to paying damages for
malpractice. It can be expected that insurance companies will put a big pressure
on doctors making them avoid the practices that may lead them to such lawsuits.

Kevorkian,?! who obviously enjoys his role of controversial martyr, would
possibly wave off the word bankruptcy. But there are few men like him. Although
there are some eminent doctors who would like to come out and legally practice
euthanasia without fear of criminal investigation, civil liability still remain powerful
deterring weapon.

If a law foresees that the family of the assisted suicide victim may file a
law suit against the physician although they gave him a consent, doctors will be
reluctant to perform this practice without family on their side, who can resort to
lawsuit in any time driven by financial incentive.

Civil measures have one more advantage — criminal prosecutors are paid
out of public funds and the prisons are also financed by tax payers, including the
offenders who pay reasonable fees to their attorneys if the case was won.??

What happens if the civil law measures lead to proliferation of groundless
law suits?

If a law suit is filed without evidence or with bad intention, the plaintiff may
also be punished by paying all legal fees to the defendant, including the fees of
his attorney. This practice not only compensates the wrongly accused defendant,
but also serves as an efficient deterring measure for those who would like to file

a lawsuit without sufficient evidence.
2.5. Is there any precedent for using civil law measures?

A large number of adopted civil laws “were not derived from criminal laws”
but rather through the use of orders which were issued either during the civil
cases led by government officials or those initiated by ordinary citizens repre-

sented by the counselors who defend public interest.

2L http:///www.ohiolife.org/issues , visited on the: 12.12.2019.
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Law suits filed to get orders against discrimination in schools, public insti-
tutions, etc. have often resulted in the decisions empowering the plaintiffs to fol-
low and monitor future actions of defendants checking whether they would be
violating the order. These measures are often used today as principal means for
preventing racial discrimination. Now it is time that civil law measures are added
to the existing preventive and protective measures against assisted suicide. We
have to be active in our fight to protect vulnerable patients from those who are

ready to help them die instead of offering them comfort and medical help.

2.6. Why assisted suicide should not be legalized?

Many think that a decision to commit a suicide is a one’s private choice
that should not be the subject of public discussion. This view assumes that sui-
cide is the result of an independent rational decision of competent people to end
life. Society cannot interfere with the individual decisions to live or to die which
do not affect anyone else, but those who commit suicide. But, according to the
opinion of the professionals who conducted research on suicide, these assump-
tions are wrong. A British study from 1974 which included detailed research of
medical reports and numerous interviews established that 93% of the research
patients who committed suicide were mentally ill. The similar St. Luis study, pub-
lished in 1984, revealed that 93% of the patients who committed suicide had
mental disorders. There are also numerous psychological studies suggesting
that those who attempt suicide are ambivalent, that is that they want to kill them-
selves for different reasons and do not want to die. In most of the cases these

people are suffering from various mental diseases.?*

2.7. Shouldn’t the choice, after all, reside with the individual?

Almost all the people who attempt suicide, in this way subconsciously
seek help rather that believe that they would be better off dead.

Suicide attempt?® is a powerful means to draw attention to someone’s
state of mind. We should respond to this cry for help in a human way by mobiliz-

ing all psychological and social services in order to attempt to resolve problems

2 |bid.

24 |bid.

25 http://iaetf.org/sus.htm — http://mww.patientsrightscouncil.org/site/sus.htm , visited on the:
12.12.2019.
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that could lead to this extreme behavior. These counselling and psychological
services seem to be efficient in preventing death. One study that included 886
suicide survivors shows that only 3.84% of them died in the following 5 days af-
ter the suicide attempt. Another Swedish study (that is being conducted in con-
tinuation for 36 years) reveals that only 10.9% repeated the suicide and eventu-
ally killed themselves. Surprisingly, it seems that those who once attempted sui-
cide and were saved, had a better chance for a happy life than those who never
attempted a suicide but suffered from the same disorders. According to dr Ervin
Stangel, the physiatrist “a suicide attempt is an efficient, but dangerous way of
alerting others and its consequences are often permanently damaging.”

In short, suicidal persons should be offered help to solve their problems

instead of assisting them to die.?®

3. CONCLUSION

Cruel reality often puts us in a position to make certain choices and reach
decisions. On the border between life and death, making choices is inevitable
responsibility. Such decisions, that is choices between two evils, are often sub-
ject to legal evaluation and contesting. Which decisions are competent and
which are disputable depends on various views and starting points. However,
this does not mean that individual choices and decisions should not be respect-

ed. Everyone is responsible for his own choices and his own deeds.
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