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3ABPAHA N3BPIHIEHA HESAKOHUTOI' HAJIOTA
I[TPETIIOCTABJBEHOI' KAO MEPA 3A JAYHAIBE
NHTEI'PUTETA Y MEBYHAPO/JHOM ITIPABY

Caocemax

3abpana uzepuierba He3aKOHUMOZ HAI02A NPEMNOCMAB/be-
HOZ Y JaBHOM CeKmopy je npeomem pe2yiucarsa y mehyHapooHum
uncmpymenmuma mexoe npasa. ECJBII ce y ceojoj npaxcu maxo-
he basuo donywmenowhy uzepuieroa Han02a NPEMNOCMAB/HLEHO2
KOJUM ce 0epanuiasajy Koneenyujcka npasa. OCHO8HO numaree Ha
Koje ce Hacmoju o0eogopumu y pady jecme oa au nocmojehu me-
hynapoonu uncmpymenmu u npaxca ECJBII oonpunoce pewasa-
Y OOKMPUHAPHE pacnpage 0 mome 0d Jiu ce 3a0paHa u3epuiersa
00HOCU HA C8AKU HE3AKOHUM HAN02 NPEMNOCMAB/bEHO2 UTU CAMO
Ha cryyajege Kada nOCmoju HenOOHOULLUBA HENPABEOHOCT 3AKO-
Ha. Y pady ce ucmuue oa ceu mehynapoonu cmanoapou mpebda 0a
0y0y yjeOHaueHu oko moaa 0a He3aKOHUMOCH He cme 0d ce mo-
niepuuie, me 0a 3a0paHA U3BPULEFA HE3AKOHUMOZ HAlo2a mpeba
0a b6yde ancorymua y jasnom cekmopy. 11oopuwky 06om 3axmyuKy
npyaca u npaxca ECJBII xoja ykasyje na nedonyuwmenocm uzep-
Wera He3aKOHUMUX HAL02d KAo U OHUX KOjU CY Y CKAAOY ¢a 00peo-
Oama HAYUOHANIHO2 3AKOHOOABCMEA AU CYRPOMHU MeHYHAPOOHUM
cmanoapouma. Penesanmna npaxca ECJBII ooabpana je na ocHogy
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mMemMamcKux npezneoa Koju ce 00jasawyjy u axcypupajy oo cmpate
Ooememwa 3a wmamny a ne ooasesyjy ECJBII.

Kmwyune peuu: nezakoHum Hanoe npemnocmassbenoe, jauarbe uH-
meepumema, Eeponcku cyo 3a myocka npasa, Yjeournene Hayuje,
Casem Eepone.

1. YBOAHA PASMATPABA

3amociieHn y jaBHOM CEKTOPY YeCTO Ce CyodaBa ca JUJIEMOM — 1a
JIW J]a M3BPIIH HAJIOT TIPETIOCTABJHEHOT WJIN J]a TIOCTYIN y CKIIady ca 3a-
KOHOM M CBOjoM cagerhy. Jlo auimeMe moiia3u yciie MOTESHITHjaTHO CY-
MPOTCTaBJLEHUX 3axTeBa. C jemHe cTpaHe, OH je Y 00aBe3H Ja MoCTyTa 1o
HaJI03MMa IPUMJIBEHUM O]l CBOJUX MPETIOCTABJHEHHUX U Ja TOMITYje pa-
HY IUCIHUTIUTHHY, Oyayhul 1a jaBHa yIipaBa mMa XHjepapXHjcKo YCTPOjCTBO.
C npyre cTpaHe, 3all0CICHH Y jaABHOM CEKTOPY MOpa Ja TOIITYje 3aKOHe,
MTOJI3aKOHCKE aKTe M eTUYKA IMpaBmia, Oynyhu Ja je To meo 3axTeBa Ja ce
npodecroHalIHe Ay KHOCTH M 3amaiu 00aBJbajy Ha CAaBECTAaH U 3aKOHUT
HaguH (Rabrenovi¢ et al. 2018, 303). 3a motpebe oBor pana, mox HE3aKo-
HUTHM HaJ03MMa CMaTpajy ce Kako HaJO03W MPOTHUBHHU O peadaMa 3aKoHa,
TaKo M €THYKUX KO/IeKca.

[IuTame 0OATOBOPHOCTH 32 MOCTYTAkE IT0 HE3aKOHUTOM HAJIOTY TIPET-
MTOCTaBJHEHOT OHMJIO je MpeaMeT GUI030(PCKOT UCTPaKUBAFHA JOIT Y aHTHI-
KO 100a Kaja Cy ’eroBe OCHOBE ITOCTABUIIA TPUKH B PUMCKH (HHIT030DH U
TeopeTuyapu, kao mro cy I[lnaron, Apucroren u [luuepon. Hakon wux,
OBHM TIUTalkEM Cy ce 0aBHIIN Y CPEAHOBEKOBHOM MEPHOAY M MPHIIAIHH-
I IIKOJIE IPUPORHOT mpasa, oyt Tome Axsurckor (Corié¢ 2022, 10). ¥V
ErOBOM yUeHy BUTHO MECTO 3ay3MMa KOHCTATaIlHja /1a j€ 3aKOH ITPaBHIIO
pa3yma, Koje y ITUJby OCTBapera ONIITeT J00pa, Tpeba na Hamehe oHaj ko-
Me TpHunaaa Opura 3a OpraHu3alijy >KUBOTa Y IPYIITBEHO] 3ajeNHATIH (Jex,
Hyuhepcku 2010, 41). 13 Tora, 9MHU ce 1a MMIUTAIIUTHO TTPOU3IIIA3H J1a
3aKOH KOjH HHj€ OTEIOTBOPEIHE pa3yMa HHje 3aKOH KOju Tpeda MO TOBaTH.

I'ycras Panopyx (Gustav Radbruch) je mouetkom 20. Beka mocTaBro
(hopmyy mpema Kojoj TTO3UTHBAH 3aKOH 00aBe3yje W OHJA Kajaa je caap-
KUHCKH HETIpaBeaH M HECBPCHCXOMaH, OCHM Yy CIIy4ajy Ja IPOTHUBYped-
HOCT MTO3UTHUBHOT 3aKOHA ITpeMa MIPaBAH JTOCTUTHE TOINKO HETIOIHOMIJbHU-
By Mepy Jia 3aKOH Kao ,,HEUCITPABHO TPABO‘* MOpa Jia OICTYIIN TIpeJl paB-
oM (Bix 2011, 46). Hemauku cyIoBH Cy HETOBY (hOPMYITYy TTPHMEHUIH
KaJia Cy HeTIOCPEIHO TI0 3aBPIIETKY JIpyror CBeTCKOT paTa OITyYHnBaIH O
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s3nounnuMa Hauucta (hopuh 2011, 642). Ha taj HaunH, OHU Cy CTaJld Ha
CTaHOBHILTE Ja Cy 3aKOHHM 3a BpeMe Halli3Ma OWJIH TOJIMKO HETOJIEPaHTHH
Y HENOAHOIIJFMBO HEIIPaBeIHH Jla CE HUCY CMENIM CMaTpaTH MpaBoM. Tad-
HUje, O3UBakbEM Ha 00aBe3y MOCTyNama y CKJIaly ca TAKBUM 3aKOHHMa
HUCY c€ HUKaKO MOTJIH OIPaBIaTH 3JI0YMHH KOjU Cy IOUHIbEeHH y pyrom
ceerckoM pary (hopuh 2011, 643). OBakaB mpUCTYI U3BPIINO j& HaJbe
yTHUIa] U Ha MehyHapOaAHO KPUBUYHO MPABO ¥ Ha HHCTPYMEHTE JbYICKUX
npasa (Rabrenovi¢ et al. 2018, 306). Mehytum, ocTaio je HemopedeHo Ha
OCHOBY KOjUX KpUTEpHjyMa ce oipeheHr 3aKoH cMaTpa HEMOAHOIIJBUBO
HeTpaBeHUM T€ TI0 BbeMY HE CMe Jia Ce M0CTyMa, OJHOCHO KaJia 3aKOH T'y-
Ou mpaBHOOOaBe3yjyhu KapakTep.

W nopen Tora mto cuTyanuje y KojuMa ce 3arocieHy cyoyasa ca JIu-
JIEMOM KaKo Jia IOCTYIH Y MOrJiely He3aKOHUTOT HaJlora MpeTnocTaBbe-
HOT IIPeJICTaBJbajy PEAOBHY 110jaBy Y jaBHOM CEKTOPY M MMajy HEraTHBHE
MOCJICAMIIE TI0 MHTETPUTET, 70 caJia OBOM MUTamy HHje mocBeheHa J0BOJb-
Ha MaXmwka Ha MehyHapogHoM HUBOY. [IpoOiem nocTynama y ciaydajy mno-
CTOjarba HE3aKOHUTHX HaJIora MPETIOCTaBIHEHOT MTOCEOHO je HarjIalleH y
o0nacTiMa OCETJbUBUM Ha KOPYMIIH]jY, Kao HITO ¢y HaOaBKe W 3arolba-
Bame. MelyTum, npaBHooOaBe3yjyhu mel)yHapoaHI HHCTPYMEHTH KOjU ce
noceOHO OaBe cy30HjarbeM KOpyTIHje U jadareM HHTEIPUTETA, 32 Pa3JIuKy
0]l MHCTPyMEHaTa MEKOT IpaBa, He caJpiKe CTaHaap/e y Norjieay 3adbpaHe
NOCTyTama M0 HE3aKOHUTOM HaJIOTy IPETIOCTAaBJbEHOT Kao Mepe 3a jada-
e HHTerpuTeTa y jaBHoM cextopy (Corié 2022, 9). 3a notpebe oBor paja,
M0JIa3¥ Ce OJ] CXBaTama Ja je HHTETPUTET jeHa O €THYKUX BPEAHOCTH
KOjU ce 0YEKyje Off CBUX 3aIlOCICHUX Y JaABHOM CEKTOPY Jia O ce ycrmocTa-
BHO CHCTEM 3aCHOBaH Ha MPo(ecHoHaTHUM CIIOCOOHOCTHMA, T3B. merit
based system (Rabrenovi¢ 2018, 11).

C npyre cTpane, 3Ha4ajHe Cy HOpME MeljyHapOIHOT KPUBUYHOT MpaBa
U TO mipe cBera oapende Pumckor cratyra Mel)yHapogHOT KpUBHYHOT cyia
(y maspeM Tekcry: PUMCKH CTaTyT), KOje peryjauily KpuBHUHY OATOBOP-
HOCT 3a M3BpLICH-E TPOTHUB3aKOHUTOr Hapehema mpernoctaBibeHor. OHe
cy, MehyTHM, TpUMENBE HCKJBYYMBO Y MOTJIEY 3JI0YMHA U3 HAJIJIEKHOCTH
MelyHapogHor KpUBUYHOT CyAa KOjU Cy U3BPLICHU YCJIEA MOCTyNama Mo
Hapehemwy Brnane unu npyror npernocrasibeHor. [log nagnexxnoct Mely-
HapOJHOT KPUBUYHOT Cy/a TIOTHa/1ajy camMo HajTeKa KpUBUYHA Jela KOjH
Cy TaKBHMM IpOTJjalleHa of CTpaHe LeJOKyIHe MehyHapoaHe 3ajeHule a
TO Cy T€HOLUI, 3TI0YMHH POTUB YOBEYHOCTH, PATHH 3JI0YMHU U arpecuja.’

Pumcku craTyT, mpeaMOyiia U 1iI. 5.
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VY IOKTpWHU ce HAaBOIU JIa je ycliell TOMEHYTOT OJICYCTBa MPaBHO-
o0aBe3yjyhux crangapna noTpebHo y3eTu y 003up Hayeno 3aKOHUTOCTH
Y TIPaBO Ha JOCTOJaHCTBO Y IIMJbY MPABHIIHOT OOJIMKOBa-a HALIMOHATHUX
peknMa y obsacTu 3a0paHe MocTyIama 0 He3aKOHUTOUM HaJIOTy MpeT-
MOCTaBJHEHOT Kao Mepe 3a jauame nnrerputeta (Rabrenovi¢ et al. 2018).
CarnenaBame pejeBaHTHE ITpaKce J1Ba HaJHAIIMOHAIHA cyaa y EBponu un-
HWJIO OU ce Takol)e 3Ha4ajHUM TOIITO OU MPYKHUIJIO OATOBOPE HA TO KaKO
CYJOBH NpeBa3niIa3e HEJOCTaTaK JeTabHUX MpaBuiia y MeyHapoaHUM
MHCTPYyMEHTHMa TBPJIOT ITpaBa y 0BOj 00JACTH, K0 U Ja JIU C€ Ha TOM ITy-
Ty NIO3MBAajy Ha MocTojehe MehyHaponHe HHCTpYMEHTE MEKOT ITpaBa, Kao 1
Ha Ha4eJI0 3aKOHUTOCTH T1a U PaBO Ha 10cT0jaHCTBO. OCHOBHO MUTAME HA
KOj€ ce HaCTOj! OJTOBOPHUTH Y pajay jecTe Ja JIn aHaJIu3upanu MehyHapoa-
HU MHCTPYMEHTH, Kao 1 mpakca EBporckor cyza 3a jpyacka npasa (ECJBIT)
JONIPUHOCE pellaBamy AYro MPUCyTHE JOKTPHHAPHE paclpaBe 0 TOME 12
7 ce 3a0paHa U3BpIICHa OJHOCH Ha CBAaKM HE3aKOHUT HAJIOT IMPETIIOCTa-
BJbEHOT HJIM OHA IIOCTOjH CaMO Yy CIIy4ajy Kaja ce pajiu O HeOIHOIIBUBO]
HeTpaBeHOCTH 3aKOHA.

VY Tom by y pany he ce Hajiipe ananusuparu nocrojehu mehyna-
POAHM MHCTPYMEHTH MEKOT TpaBa KOjH carjieiaBajy 3a0dpaHy M3BpLICHA
HE3aKOHUTOT HAJIora Kao jeAHY O Mepa 3a jayare HHTETPUTETa Y3 OCBPT
Y Ha HOpMHpamE MpaBa Ha JocTojaHcTBO. HakoH Tora, ucrpaxuhe ce no-
crynna npakca ECJbII xako 01 ce mpoueHnsIo Ha KOju Ha4uH OH IOCTY-
nay npeAMeTHMa KOju Ce THIY OJTOBOPHOCTH 32 M3BPLICHE HE3aKOHUTOT
HaJIora MpeTIoCTaBJbEHOT, KA0 M JIa JIU Ce y JaTHUM OAJlyKaMa MO31Ba Ha
MpaBo Ha JI0CTOjaHCTBO U MehyHapoaHe aKTe MEKOT IpaBa Koju he ce aHa-
JU3UPATU Y OBOM PaLy.

Amnanmu3za cyJcKe pakce orpaHnunhe ce NCKIJbYYHBO Ha MPaKcy
ECJbII, nok he mpakca Cyna npasae EBporicke yHuje OMTH H30CTaBJbeHA
Oynyhu na Ou BEeHO YKJbyUHMBambe MPeICTaBIballo MPEBUIIC aMOULINO3aH
noxyxBaT. TakaB mpuCTyT o0jalImbaBa ce TUME J1a OM aHayin3a mpakce o0a
cyza Ouia Beoma cJIoKeHa, Te OM mpeBa3uia3uia 1omeTe oBor paja. [Topen
Tora, MpeJMMUHApHa aHaJln3a je MoKa3aa Jja CipoBol)ee OBaKBeE yIope-
He aHaM3e He OM OMIJI0 METOIOJIOMIKHM ONPaBAaHO 300T MpobiieMa Ha KOjH
ce HaMIIO IPUIIMKOM MOKYyILIaja ogadupa peJeBaHTHE TpaKce JBa Cy/a Ha
OCHOBY KpUTEpHUjyMa IpeTpare no UCTUM KJbYYHUM peurMa.

Hanwme, npenumunapHo nperpaxuame npakce ECJBIT mpeko npe-
tpakusauke HUDOC 6a3e xoje ce 3aCHUBAJIO Ha KJby YHUM pPeUrMa ,,He3a-
KOHHT HAJIOT MPETIOCTAaBILEHOT™ 1aJI0 je HeoroBapajyhe pesyirare Oymxyhu
Jla ce HY jeHa O] MJICHTH()UKOBAHUX Ipecya HHje THIIajla U3BpIIaBamba

76



APXUB, 4/2024 - Becna ROPHU'H — 3abpana uzepuierba He3aKOHUMO2 HAl02a...
(cmp 73-98)

HE3aKOHUTOT HaJIora MPEeTIOCTaB/LEHOT O] CTPAHE 3aMOCIICHOT Y jaBHOM
cektopy. Crora, he ce ananusuparu npakxca ECJbII, ogabpana Ha ocHOBY
yBHUJa Y pelIeBaHTHE TeMaTCKe Iperiiesie CyaCKe pakce T3B. “Fact-sheets”
Koju ce 00jaBibyjy on ctpane Onesbera 3a WTaMIly U HUCY o0aBe3yjyhu
3a ECJBII. Onu cy 3Ha4yajHu 300T TOTa LITO jE3rPOBUTO OIMHUCY]y KIBYUHY
npakcy ECJBII, mTo ce penoBHo axxypupajy u mro oopalyjy u texyhe
npeaMeTe, Te Ha Taj HAYMH IPaBOBPEMEHO yKa3yjy Ha HajHOBH]E pa3BojHE
tegaenuuje y npaxcu ECJbIT (MVYII 2023, §88).

2. MEBYHAPO/JHU CTAHJAPIA KOJ1 CE OAHOCE
HA 3ABPAHY N3BPIIEHA HESAKOHUTOI' HAJIOTA
[PETIIOCTABJBEHOI' ¥ JABHOM CEKTOPY

He3akoHHT HaIOT MPETHOCTABIHEHOT je MIPEAMET peryiucama y pa-
3MMYUATUM aKTHMa Mel)yHapoIHOT 1paBa, Ha YHUBEP3aJIHOM U PErHOHAI-
HOM HUBOY. Hekn o1 BHX OfIHOCE ce Ha CBE 3aIl0CIIeHEe Y jJaBHOM CEKTODY,
JIOK Cy IpyTH IPUMEHBHBH UCKJBYYHBO Ha ofpeleHe kaTeropuje, Kao mTo
Cy TIOJIMIIH]CKU CITYKOeHHIH win nnpunagauy Bojcke. [lopen Tora, 6ut-
Ha Cy U peliema Mel)yHapoJHuX HHCTpYMEHaTa KOji HOpMHUPa]jy MpaBo Ha
JIOCTOjaHCTBO, Koja he OMTH yKpaTKo MpeACcTaBheHa, a 3a KOje Ce HaBO/IH
J1a TOCceOHO JIOTPHHOCE 3alITHTH 3a0paHe U3BPIIeHA HE3aKOHUTOT HAJIora
npernocraBiseHor (Rabrenovié et al. 2018, 310).

2.1. MehyHapoaHu cTaHapAu KOjU Ce IPUMEY]Y
Ha 3ar0CJIeHe y JABHOM CEKTOpY

WMHCTpYMEHTH KOjU Cy 3HAYajHU 3a TIOCTyNamke 3aroCIICHOT y jaB-
HOM CEKTOpY 110 HE3aKOHUTHM HaJI03MMa MPETIOCTABIHEHOT YCBOJEHHU CY
y okBupy Yjenumenux nanuja (YH) u Casera EBporne (CE). IIpso he ce
aHau3uparu peniewa Pesonynuje 'enepanue ckymmrune YH 51/59 (y
nasbem Tekcty: YH pesonyuuja 51/59) Oynyhu na je oHa yHuBep3aaHOT
KapakTepa ¥ Jia je ycBojeHa rpe pesneBaHTHUX npernopyka CE.

MehyHapoaHu KoJIeKC MOHaIamka jaBHUX (QYHKIIMOHEpa, KOjH je ca-
npkaH y anekcy Y H pesonyuuja 51/59 caaprxku onpende koje ¢y off 3Hadaja
3a MIUTamke MOCTY A M0 HE3aKOHUTOM HAJIOTy MPETIIOCTABILEHOT Y jaBHOM
cexropy. OH HUje mpaBHOOOaBe3yjyhu 3a apkaBe wianuie Y H, Te crora
JIpyKaBe He MOJIeKY 00aBe3H J1a yCKIIaie CBOje HAI[MOHATHO 3aKOHO/IaBCTBO
ca merosum oxpenbama (Cori¢ 2022, 13). Hanme, 'enepaisa cKynmTHHA
YH oBomMm pesonyiujom ycBaja MehyHaponHu Koieke U mpenopyuyje ra
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IpkaBama wiaHuama Y H kao cpencTBo Kojum he HacToju 1a yeMepe cBo-
je Hamope Ka cy30ujamy kopynuuje (macyc 2). Mako Mehynapogau xoaekc
MOHAIlaka jJaBHUX (QYHKIIMOHEpa HE PEryIHILIe eKCIUIMIUTHO OCTYamkhe
3aI0CJICHUX Y jaBHOM CEKTOPY 10 HE3aKOHUTOM HAJIOTy IPETHOCTaBIHEHOT,
OH je 3Hauajad jep mpeasuha aa jaBHu QyHKLIHOHEPH CBOje 00aBe3e Mopajy
Jla U3BPILIABajy 3aKOHUTO, Ca HHTETPUTETOM U y jaBHOM HHTepecy (macy-
cu 1 u 2). Ha Taj HaunH, MOCPEAHO CE O] HbUX 3aXTeBa J1a HE U3BPLIABAjY
HaJIore MPEeTIOCTAaBIbEHUX KOjU CY CYIPOTHH 3aKOHY U JaABHOM HHTEPECY.

VY oxBupy CE, KJby4HH aKT MEKOT IpaBa KOju PETyJIHUIIE MUTAE T0-
CTyNama M0 He3aKOHUTOM HaJlory mpeTrnoctasibeHor je [lpenopyka op. P
(2000)10 Komurera Mmunuctapa npxaBama unanunama o Kogekcy nonama-
ha Koja caipku Mojien KoieKca MoHalIamka jaBHIX GyHKIHOoHEepa (Y AaJbeM
tekcty: [Ipenopyka CE 0p. P (2000)10). OBom npenopykoM mpenopydyje
ce Biajzama apxasa wianuia CE na monctudy Ha ycBajambe HAIIMOHATHUX
KOJIeKca MOHalIamka 3a jaBHe (PyHKLIHOHEpE MO Y30py Ha peliema u3 Mo-
JIeJT KOZIeKCa, a y3 yBa)kaBarbe 3aXTeBa KOjU MPOH3HIIa3e U3 HAIIHOHATHOT
npasa. Onapende oBor Konekca (ctp. 2) noOujajy AonaTHO Ha 3Ha4ajy Oy-
nyhu na Komurer MuHncTapa Haiaxe y oBoj nmpenopyuu ['pynu npxkasa
3a 00pOy MPOTHUB KOPYTIIHje JIa HAA3UPY HEHO CIIpoBoleHe.

Y Mogeny Konekca HaBoau ce /1a je CBakH jaBHU (yHKIIMOHEP 00a-
BE3aH Jla Ipey3Me CBE HEONMXOAHE MEpe Y LUJbY MPHIPKABAba HETOBUX
onpendu. OH caapu HEKOJIIMKO Opea0H Koje ce TUUY 3a0paHe N3BpLICHa
HE3aKOHUTOT HAJIOra MPETIIOCTaBIbEHOT, a IPEe CBera Npeuu3npa Aa jaBHH
(yHKIMOHEp CBOje 00aBe3e U3BpILIABa y CKJIAIY ca 3aKOHOM, 3aKOHUTHUM
HAJI03MMa U €THYKUM CTaHaapauma (4. 2, ct. 3 u un. 4, c1. 1). Tymademe
0Be o7ipen1Oe TOBOPHU Y IIPHUJIOT TOME /12 j€ IOMYIITEHO U3BPIIABATH jEAMHO
3aKOHUTE HaJore npernocrasibeHor. [lopen Tora, Moaen konekca noHa-
HIama Jajbe yKasyje Aa jaBHu pyHKIHOHEp Tpeba a MpHjaBy clydaj Kaaa
cMarpa Jia ce Of Hera 3aXTeBasio Ja U3BPIIN HE3aKOHUT HAJIOT, Maja Ipo-
nyIITa Aa Npenu3npa KoMe ce OH MpHjaBbyje. Jasse, mume ce mpeasuha
Ja jaBHU (pyHKIIMOHED KOjU cMaTpa J1a Huje 10010 oarosapajyhu oarosop
TIOBOJIOM TIPHjaBe O TOME JIa C€ OJ1 Hera 3aXTEeBajo J1a U3BPIIM HE3aKOHUT
HAJIOT, MOXeE JIa 0 TOME IMHCaHUM ITyTeM 00aBECTH PYKOBOAHOLA jaBHE CITy-
x0e (macyc 12, ct. 1 u 3).

[Ipema Moneny Kopekca, kaga mpobJieM jaBHOT (pyHKIIMOHEpa HE
ycIle J]a e Pellin Ha 3a Hera NPUXBaT/bUB HAUMH a Ha OCHOBY IOCTYTIa-
Ka MPOINHCaHNX HALMOHATHUM IPAaBOM, jaBHH (QYHUKHOHEP U Jajbe Tpe-
0a 1a M3BPIIM HAJIOT jeIMHO YKOJHUKO je OH y CKJIaAy ca 3aKOHOM (4. 12,
cT. 4). U3 oBe onpende jacHo mpou3mniIa3u Aa jaBHU (GYHKIIHOHEP MOJJICKE
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3a0paHu U3BpLICHA HE3AaKOHUTOT HAJIOra YaK U y CIIy4ajy KaJa je yJIOXKHO
030HMJBbHE HAMOpE Aa Pely Mpo0IeM KOji ce THYe MPUMIbEHOT HE3aKOHUTOT
HaJlora U To Kopuctehu ce JOCTYmHUM MPaBHUM CPEACTBHMA HA HAIMO-
HaJIHOM HHBOY, [1a y TOME HHje ycreo. Jlakie, jaBHu QyHKIIHOHEP HE MOXKE
Jla U3BPILICHE HE3aKOHUTOT HAJIOTa MPETIOCTaBJLEHOT ONpaB/ia TUME Ja je
YHOPHO TIOKYIIaBao Ja MpHjaBU HE3aKOHUTHU HAJIOT ajlM J1a YUUHCHU Ha-
TIOpH HHUCY AaJii OueKuBaHe pesyirare. Konauno, 1oopo pememe Moaena
KOJIeKca OrJiesia Ce y TOME LITO OH 3a0parbyje Ja jaBHU (QYHKIIHOHEP KOjH
je y m1o0poj BepH U Ha OCHOBY OIpaBJaHUX PasJiora MpHjaBUoO J1a je MpH-
MHO HE3aKOHUT HAJIOT TPIH LITETY 300r yuumeHe npujase (4wi. 12, cT. 6).

Hpyru 3nauajan uactpymenT CE je [Ipenopyka 6p. P (2000)6 Komu-
TeTa MUHHCTpa Koja je ymyheHa ap)kaBaMa 4jaHUIIaMa O CTaTyCy jaBHUX
¢ynkuuonepa y Esponu (y naseem tekcry: [Ipenopyka CE 6p. P (2000)6).
Heno cripoBoeme ce, 3a pa3uKy o1 IPETXOIHO aHATU3UPAHE IPENOpPY-
ke CE, He najsupe on crpane ['pyne npxasa 3a 60pOy NpoTHB KOpYTILIHje.
Naxo IIpenopyxa CE 6p. P (2000)6 npomyiTa f1a peryauiie NocTyname
M0 HE3aKOHUTOM HAJIOTy MPETIIOCTaBJLEHOT, IheHA Pelliekha Cy MOTCHIIH-
jaJTHO MPUME-MBA HA 3aII0CIICHE Y JABHOM CEKTOPY KOjU 010M]jajy /1a U3BP-
nre TakaB Hasior. OHa cap:Ku IpUHLKIIE 100pe mpakce KOjux O IpkaBe
yaHuue Tpedao aa ce mpuapkanajy (macyc 17).

VY Ipenopyuu CE 6p. P (2000)6 ykasyje ce na o6aBe3e jaBHUX QYHK-
LMOHEpa y BpLICHY jaBHUX (YHKILH]ja, YKIbYUY]y, u3Mehy ocrasor, no-
HITOBAK-E BIIAJaBUHE MPaBa, JIOjaJTHOCT JEMOKPATCKUM WHCTUTYyLHjama,
HETPUCTPACHOCT, XHjepapXxHujcKy noapeheHocT u onroBopHocT (macyc 13).
MelyTum, oHa ce u3puunTO He OaBU CUTYaljama I7Ie XHjepapxujcka moT-
YUEHOCT BOJM Ka U3BPIICHY HE3aKOHUTUX Hasora. CBaKako je 3Ha4ajHO
yKa3uBame Ha XHjepapXHjcKy MOTUYUHEHOCT Ka0 KapaKTEPUCTUKY OHOCA
y jaBHOM CEKTOpY, MaJia je Ha TO CBOjCTBO OMJIO YKa3aHO U Yy IPETXOIHO
ananmusupanoj [Ipernopyuu CE. Ynpaso ce npeasubhamem xujepapxuje, ca
jenHe crpaHe u o0aBe3e 3aKOHUTOT NOCTYTNama, ca Jpyre CTpaHe, cTBapa
JuieMa ca KOjoM Ce cyouaBa 3alloCiIeHH Y jaBHOM CEKTOpY Kaja Tpeda aa
MOCTYNH MO HE3aKOHUTOM HAJIOTy NpeTnocTaBibeHor. KoHauHo, 3Ha4aj
[penopyxke CE 6p. P (2000)6 oriena ce y Tome mITO ce lhOMe MOTIPTaBa Ja
JpkaBa Tpeba a MpysKy 3alITUTY jaBHUM (QyHKIIMOHEPUMa KOjU Cy 300T
3aKOHHUTOT BpILEHa CBOJUX jABHUX AY>KHOCTH M3JI0KEHH 3JI0ynoTpedama
¥ HE3aKOHUTHUM TNocTynamuma Tpehux nmuna (macyc 17). JemuemeM oBakBe
3aIITUTE MO3UTHUBHO CE YTHYE HA CUTYPHOCT jaBHUX (PyHKIIMOHEPA KOjU
010ujajy U3BpLICHE HE3aKOHUTHX HAJIOTa MPETIIOCTABIHEHOT.
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[IpencraBibenn unctpymentu Y H u CE roBope y npuiior yBohema
arnconyTHe 3a0paHe jaBHOM (DyHKLIHMOHEPY Aa M3BPILIN HAJIOT MPETHOCTa-
BJbEHOT' KOjU CMaTpa MPOTUBIIPaBHUM, 0e3 0031upa Ha pa3Mepe Te He3aKo-
HuTocTU. Jlakne, MeyHaponHu cTanaapau Koju cy npeABUleHH 3a jaBHE
¢ynkunonepe npemainyjy ¢popmyny I'yctaBa Pandpyxa npema kojoj je-
JUHO HETOAHOIIJBUBO HEMPABEIHU 3aKOH HUjE 3aKOH TE€ C€ CTOra, CXOIHO
10j, 3a0paHa U3BpIIeHa HAJIOra MPETIIOCTABILEHOT Be3Yje HCKIbYUHBO 32
HaJIOT MPOTUBAH HEMOAHOIIJBUBO HEMPAaBEIHOM 3aKOHY. YBOheme arnco-
nyTHe 3a0paHe U3BpIICHa HE3aKOHUTUX Harjora je onpasaana Oyayhu na
npy’Xa jacaH OATOBOP Ha JUIJIEMY 3aIOCJICHOT Y jaABHOM CEKTOPY OCHaXYy-
jyhu ra na onbuje Aa U3BPIIM CBaKM HE3aKOHUT HAJIOT.

VY Tom morneny, 3HauajHO je Aa ce Mel)yHapoJHUM HHCTPYMEHTHMA
IpoNucyje 1 HOpMUpPamke 00aBe3e MprjaBbUBamkba HAAJICKHOM JIMILY 1A je
TaKaB HAJOr IPUMJbeH. MIak, OBM aKTH TpIIe 3ajeNHIUYKe KpuThke. OHU He
camo Jla HUCY mpaBHOOOaBe3yjyhu 3a npskaBe unanuue, Beh u3 mHUX Npou-
3MJIa3e M OMIITA Hauesa o 3a0paHu MoCcTynama Mo HE3aKOHUTOM aKTy, KO-
ja cy HEOBOJBHO KOHKpEeTH30BaHa. Mako ce mHUMa yBOIU CTaHAAPI HEH-
3BpILCHa HE3aKOHUTOT HAaJIOra, OBU HHCTPYMEHTH HE MocBehyjy noTpeOHy
naXxmy Hberosoj paszpanu. [Ipumepa pagu, onu ce He OaBe oAroBOpHOIINY
MPETIIOCTABIHEHOT KOjH j€ U320 HE3aKOHUT HAJIOT jaBHOM (DYyHKIIMOHEDY,
nosazehu mo cBOj MpUIIMIIK O MPETHOCTABKE Jia je TAKBO MOCTYyMame 00y-
xBaheHo omnmToM 3a0paHoM HE3aKOHUTOT TOCTyMamba. CINYHO TOME, OCTa-
JIY Cy HEJJOPEUCHH Y MOTJIely HaMeTama 00aBe3e JpKaBHUM OpraHuMa Ja
IPONUINY KOM CyOjeKTy Ou jaBHU (QyHKIMOHEpH Tpebajo aa ce odpate y
Clly4ajy CyMIbe Jia je KOHKpEeTaH HaJIor He3aKOHHUT.

Jasbe, Tpu aHanM3UpaHa HHCTPYMEHTa HE CaJipiKe jeAMHCTBEHO
onpeheme nojma ,,public official“. 3a moTpede oBor paja, onpeneauiIo ce
3a peleme npemMa KojeM ce TepMuH ,,public official“ mpeBoau xao ,,jaBHU
¢ynkuuonep”, Oyayhu na ce Ha TakaB MPEBOA HaWJIa3u y 3BaHUYHO] Bep-
3uju npesosa Kousenuuje Y H npotus xopymnuuje (4. 2, c1. 1). Melhytum,
TaKaB [PEBOJI MMa CBOja OrpaHUYEHa 300T TOra IITO ce U3 oapehema 1oj-
Ma jaBHOT ()yHKIIMOHEpa Ha Koje ymyhyjy HOMEHYTH HHCTPYMEHTH BUIH
Jla ce paJu O KOHLENTY KOjU je MIMPH O KOHIIETITa jaBHOT (pyHKLIHOHEpa
y CMHUCIIy CPIICKOT 3aKOHOAABCTBa. pyru, 030MJbHUjH TPOOIEM OBAaKBOT
IpeBoJa je Taj LITO ce OH APyrauuje cXBaTa y OBUM HHCTpyMEeHTUMa. Tako,
nojam jaBHOT (pyHKIHOHEpa y cMUCTy MehyHaponHor KoJiekca moHamama
jaBHUX (QYHKIHMOHEpa, caapxaHor y anekcy Y H pesomynuja 51/59 Tpeda
TYMauUTH CXOIHO H-ETrOBOj IIUPOKO] AeUHULINU caapxaHoj y Konsen-
uuju YH npotus kopynuuje, Oyayhu na ce ona nosuBa Ha IPUMEHY OBOT
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konekca (wr. 8). CXomHO Toj IeUHUIU]H, TT0jaM jaBHOT (PYHKITHOHEpPA Ce
He OrpaHMyaBa jeIMHO Ha JIUIA Koja BplIe jaBHe QyHKIH]je, Beh 00yxBara
W JpyTra JIMLA Koja BpLIe jaBHY cIykO0y mpema neduHunuju nomaher 3a-
KOHOJaBCTBA JIP’)KaBE YTOBOPHHUILIE M HA HAYMH KaKO CE MPUMEIbYje IIPaBo
T€ Ip>KaBe YrOBOPHUIIE Y aToj obnactu (wi. 2, cT. 1).

Hame, obnact nmpumene [Ipenopyke CE 6p. P (2000)10 koja canpxun
Mogen Kozekca noHamama jaBHIX QYHKIIMOHEPA je Pa3IuunuTa y OZHOCY Ha
o0yacT mpuMeHe aHanu3upaHor HHcTpyMeHTa Y H Oynyhu na ona canpxn
JoAaTHO cenn(uaHo oapeherme jaHor hyHkuoHepa. OHo 00yxBaTa cBe
3arocieHe of CTpaHe OpraHa BIACTH, 1A YaK U OHE 3aIl0CJIeHE Of CTpaHe
MPUBATHUX MOCJIOaBala KOj! BPLIE jaBHE yCIyTe, 10K HE YKIbYyUYje jaBHO
n3abpaHe NpeACTaBHUKE, YJIAaHOBE BJIa/Ie U HOCHOLE TPABOCYJHE (PYHKIIH-
je (um. 1, ct. 2, 3 u 4). OBoM nepuHHIMjOM jaBHUX (YHKIIHOHEpA Cy Ja-
kJie 00yxBaheH! 1 3aI0CIICHH O/ CTpaHe MPUBATHOT MMOCIOAABLA YKOIHKO
npyXajy jaBHe yciyre, a HCKJbyUeHe Cy ofipel)eHe kaTeropuje Kao mTo cy
jaBHO M3a0paHM MPEACTAaBHUIM, YJIAHOBHU BJIaJe U HOCHOLHM MPABOCYIHE
¢ynkyje. 3a pa3nuky ox aehpuHULHMje ox Koje noia3u Konsenuuju YH
IPOTUB Kopynuuje y Mozeny Kofekca MmoHamama jaBHuX (QyHKIHOHEpa
CE ce ne Bpun ynyhnpame Ha HAIITHOHAIHO IIPABO.

Hajzan, Tpeha no peny je [Ipenopyxa CE 6p. P (2000)6 xoja y cBoM
JOIaTKY HIMPOKO MOCTaBJba KOHLIEMT jaBHOT (PyHKIIMOHEPa TaKO /1a YKIbYUy-
je cBaJiMLa y jaBHOM CEKTOPY 3all0CJICHa O]l CTPpaHe AP>KaBHUX OpraHa UilH
JjaBHUX cITy>KO0H, a uuje ce 3apaje ucrutahyjy u3 ApxaBHOT OyleTa. JequHu
M3y3eTaK NMpeicTaBibajy n3adpaHu MpeICTaBHULIU U opel)eHe kareropuje
ciy)kOeHHKa y CiIy4ajy Kaja MoTnaaajy noj nocedne npomnuce. OUUrie o
je na oBakBo onpeherme jaBHUX (PyHKIMOHEPA y HOTIYHOCTH HE KOMHIIH-
JIUpa ca MpeTxoJHa /Ba, Oyayhu aa ce Kao Mmoja3Hu KPUTEPHjyM MPHIIN-
KoM oapehera jaBHUX QyHKIIMOHEpa y3uMa YHIbeHHIIA (PHHAHCHPAba U3
JIpkaBHOT OylieTa, y3 HeI0OBOJBHO jaCHO KOHKPETH3alM]jy MOCEOHUX Tpo-
nuca Koju Mpy>Kajy OCHOB 3a ofcTymname. OBakBa HeyckialeHa ogpehema
nojMa jaBHUX (DYHKIIMOHEpa AaJbe BOJC Ka TelIKohama MpHINKOM TPUMEHE
aHaJIM3MpaHUX HHCTpyMeHaTa Oyayhu i1a ce luxoBe 00JacTu MpUMEHe He
MIOKJIaMajy T€ OCTaje HejaCHO Ha KOje Ce KaTeropuje 3amocieHuX Y jaBHOM
CEKTOpY MpUMEY]y onpeleHn npruka3zaHu cTaHIapIu.
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2.2. MehyHapoaHu cTaHIapAu KOjU ce pUMERy]y Ha
MOJHUIIMjCKe CiIy)OeHuKe U npunajanuke Bojcke

EBporicku KoJIeKC MOJUIIU]CKE €TUKE KOJH je cajipKaH y JOAAaTKY y3
[Ipenopyky P (2001)10 Komurera munuctapa CE npxaBama €wiaHuIlama
(y masbeM TekcTy: EBpOIICKH KOZIEKC MOUIIU)CKE €THKE) CalpiKU pelleha
3HaYajHa 3a MMOJIUIIM]CKE CITY)KOCHHKE Kajia Ce Cyoue ca AUJIeMOM Ja JIH Ja
HOCTYIIE TI0 HAJIOTY MPETIIOCTABJLEHOT KOJU CMaTpajy He3akoHUTHM. OH
caapXKu MUHMMAaJIHE CTaHIap/e, Hauella ¥ BPSHOCTH KOjH Cy YCMEPEHH Ka
TOME JIa C€ TIOCTYName MOJUIMjCKUX CITy)KOCHHKa 00aBJba ca HHTETPUTE-
TOM U JIa C€ 3aCHHMBA Ha BJIAIABHHHU MTPaBa U IEMOKPATCKUM BPEIHOCTHMA.
Hajmpe, y EBporickom KozieKCy TOJUITH]CKE ETHKE HarJlallaBa ce 3Havaj 3a-
KOHUTOCTH T1a ¥ HHTEIPUTETA y MOJHUIIU]CKOM MTOCTyTamwy Oyayhu 1a oHo
yBEK MOpa Jia c€ CIIPOBOJIM Y CKJIJy ca HAIIMOHAIHUM MPABOM U MPHXBa-
henum MelhyHaponHuM cTaHaapauMa, YkJbyuyjyhu u ogpende EBporicke
KoHBeHIWje o JbyackuM rpasuma (EKJBII) (macycu 1,2 u 4, Tau. 20).

3a pa3juKy oJ paHuje NMpeAcTaB/beHX Mel)yHapoaHUX CTaHaapaa
KOjU Ce OJIHOCE Ha CBE 3aI0CJICHE Y jaBHOM CEKTOpy, onpende EBpornckor
KOJIeKCca MONMITUjCKe eThKe npeaBulajy aBa ceta odaBe3a y Morjieay ojl-
TOBOPHOCTH 32 HE3aKOHUTE Hajore mpermnoctaBbeHuX. C jeqHe cTpaHe,
ped je o obaBe3aMa MPETIOCTaB/LEHOI KOjH M3/1aje HE3aKOHUT HAaJIoT, 0K
ce ¢ Ipyre CTpaHe, HOpMUPajy o0aBe3e MOIUIUJCKOT CITyKOSHHKa KOjH T'a
u3Bpirasa. Hajipe, EBporcku komeke NONUIUjcKe €TUKE TpeBul)a HH -
BUJIyaJTHY OATOBOPHOCT IMOJIMIIM]CKUX CIIY>KOCHHKA, HA CBUM HUBOHMMA,
3a Hapehemwa n3znarta noapehenuma (macyc 4, tad. 16), urMme jacHO TIPE/IBU-
ha oAroBOPHOCT MPETHOCTABILEHOT 32 HE3aKOHUT HAJIOT KOjU M3/a TOJIH-
ujcKoM ciyx0eHuky. [lopes Tora, oBoM oape00M ce mpenopy4dyje u aa
ce y OKBHpY IOJIUIMje IPEABUIN jacaH JIaHal] KOMaHJ0Bamka Kako Ou ce
MOTJIO YTBPAUTH MPUIIMKOM H3BpIICHA HE3aKOHUTOT HAJlora KO je IpeT-
MOCTABJHEHO JIUIIE KOje je Y KOHKPETHOM Clly4ajy U3/1aji0 TaKaB HaJor Te
CTOTa CHOCH KOHAUHY OJTOBOPHOCT 33 HE3aKOHHUT HAJIOT (macyc 4, tad. 17).
TakBe oapende 0 MHAUBHIYAIHOj OATOBOPHOCTH, YKOIUKO CE TIPEHECY y
HAI[MOHAJIHO IIpaBo Ou TpebaJio 1a uMajy cHaxkaH oaBpahajyhu edexar Ha
M3/laBakba HE3aKOHUTHUX HaJIora MOJIMIIMCKUM CITYKOCHHIIMMA O] CTPaHe
npernocrasibernx (Corié 2022, 17).

Y EBpOIICKOM KOJIEKCY MOJIMIIM]CKE €THKE C€ Ja/be HaBoJe 00aBe-
3€ MOJIMIUjCKOT 0co0Jba Ja ce Cy3apiKe Oj M3BpIIaBarma Hallora mpeTro-
CTaBJbEHOT KOJH je OYMIJICHO HE3aKOHHT, Kao U Jia TPHjaBe TaKaB HaJor
(macyc 39). Kogexcom ce mehyTum He mperu3upa KoM JUIY WIH OpTraHy
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ce MpHjaBJbyje TakaB HaJOT. 3aHUMJBUBO je, najbe, 1a Koaekc oactyna o
pemema u3 Meh)yHapogHMX MHCTpYMEHaTa KOjU ce MpUMErbyjy Ha jaBHE
¢ynxuuonepe Oyayhu na nmpensuha oArOBOPHOCT MOJNMIIM]CKOT CTYKOe-
HUKa JeIMHO YKOJIMKO M3BPIIN HAJIOT TPETIIOCTABIHEHOT KOjH j€ ,,04UTIICA-
HO“ HE3aKOHUT JIOK M3 Tora IMpou3miIa3u aa he ce U3BpLICHE IPYTUX He-
3aKOHUTHX Hasora tosiepucati. OBakBO peliethe MPOMUCAHO 3a MOTUIH]-
cKe ciryx0OeHuke npuonuxana ce Buhewy Pagbpyxa o Tome 1a ounriieiHo
HenpaBesaH 3aKOH Huje 3akoH. MehyTum, Konekc He pyka cMepHUIE y
NIOTJIey TOTa KOje Cy TO HE3aKOHUTOCTH Koje ce MOr'y Tojiepucaru Oyayhu
Jla HUCY ,,O4MIJIEHE", Te CTOra He JOIPHHOCH pasjaimeny Beh mpoxy-
OJbMBaIby JUIIEME MTOJUIU]CKOT CITyKOCHHMKa Y KOJUM cily4ajeBuMa Tpeda
Jla ce Cy3apiKaBa Ol M3BpIICHA HE3aKOHUTHX HAJIora a y KojuMa He.

Hame, Koaekc je 3Hauajan u 300r Tora mro npeasuha na pemema Ha-
LMOHAIHOT MpaBa Tpeda aa Oyny Gopmynucana Tako Aa TOJIULHJCKU CITy-
KOCHUK KOjH IIPHjaBJbyje OYUIIICAHO HE3aKOHUT HAJIOT MPETHOCTABIHEHOT
Oyne Oe3 cTpaxa on cankiuje (macyc 5, tad. 39). Haj3az, 3nadaj Konekca je
y TOME LITO c€ MPEeun3upa y eKCIIIaHaATOPHOM MEMOPaHIyMy KOjH Ce OJi-
HocH Ha wiaH 12 Koznekca 1a y moryieny O4MIIIEIHO HE3aKOHUTHX Hajora
MOCTOjU UCTOBPEMEHA OITOBOPHOCT M MPETIIOCTABJHEHOT KOjU T'a je N31a0
Ka0 U MOJUIUjCKOT CIy>KOCHHMKA KOjH T'a je N3BPILNO, YKOIUKO Ce HE paaH
0 CiTyyajeBMMa KaJia je TaKkaB HaJIOT U3BPLICH Y 100poj BEpH .

Kana je ped o MmelhyHapogHum ctangapanMa Koju ce OfHOCEe Ha T0-
CTyTName M0 HE3aKOHUTOM HaJIOTy MPETHOCTaBILEHOT y CEKTOpPY oa0paHe
3HauajHu ¢y Konekc nmoHamama o BOjHO-MOTUTHYKUM aclieKTuMa 0e30e.-
HocTu Opranu3zanuje 3a eBpoIicKy 0e30eqHOCT U capaimby (Y 1aJbeM TEKCTY:
Konexc OEBC-a) n nokymeHT JKeHeBCKOT IIeHTpa 1MoJ] Ha3uBOM ,,OpyrKaHe
cuare". OHM UCTOBPEMEHO MpeaBul)ajy OArOBOPHOCT HEMOCPEIHO MPETIO-
CTaBJBCHOT NMpHUNaaHNKa Bojcke 3a naBame He3aKOHUTOT Hapehema, Kao u
OZITOBOPHOCT NpHNaaHnKa Bojcke 3a leroBo n3BpliaBame. Y 0BOM Iy,
Hehe ce naspe npoyuaBatu pemersa Kogekca OEBC-a Oynyhu na ce y memy
3a0paHa M3BpLICHA HE3AKOHUTUX HAJIOTa HE JOBOJIM Y BE3y ca Halmopuma
3a jauameM MHTETPUTETa, Beh ce cTaBiba y KOHTEKCT yHanpehema capame
y obnactu 6e36eanocTH (Koneke nonamama y BOjHO-TIOJIUTUYKUM ACTICK-
tuma 6e30ennoct OEBC-a 1994, IIpeambOyia, 1).

C npyre crpane, JKeHeBCcKH LEHTap 3a yIpaBJbamke CEKTOpPOM Oe-
30enHOCTH je MehyHapoaHa ¢oHIanmja yrja je MUCHja aa momaxe mely-
HapOAHO] 3ajeIHULH y pajay Ha 100pOM yIpaBJbaiby U pepopMama CeKTopa
0e30eaHOCTH, Te ce CTora y CBOM paay OaBW M MHUTamUMAa jayarba MHTE-
rpuTteTa npunaanuka Bojcke. Y gokymenty ,,Opyxane cHare", JKeHeBCKH
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LEHTap 3a yIpaBJbambe CEKTOPOM 0e30eIHOCTH JoNpruHOCH, n3Mehy ocTa-
JIOT, pa3Bojy Mel)yHapoaHHMX CTaHJapAa KOju c€ OJHOCE Ha TOCTYNAamke 10
HE3aKOHUTHM HaJIO3UMa MPETIIOCTABJLEHOT Y CEKTOpPY OAOpaHe, HaBoje-
hu na moctojehn HHCTUTYIIMOHAIHA MEXaHU3MHU IOy T YHYTPAIIhe KOH-
TpoJle, Ha/I30pa, Mla U CHCTEeMa MPUTYXKOU Tpeba Ja aapecupajy 3adpany
M3BPILCHA HE3aKOHUTOT HAJIOra, Kao M OIrOBOPHOCT NMpHUNaaHuka Bojcke
3a U34aBambe M U3BPIICHE HE3aKOHUTOT Hajiora. ¥ OBOM JIOKYMEHTY IIO-
ceOHO ce HAOMHLE /1a HAJIOT MPETIIOCTAB/LEHOT MOKE Ja Ce U3BPILIU U
cMaTrpa 3aKOHHUTHUM jeIMHO aKo je yckinaleH u ca MehyHapogHUM MpaBoOM
(DCAF, Armed Forces 2015, 8). Ha Taj HauuH, moAcTU4y ce HallMOHAJIHA
3aKOHOZABCTBA J]a 3aKOHUTOCT HAJIora MPETIOCTABJbEHOT IHPOKO U CBE-
00yXBaTHO (POPMYIIHILY.

Pememe n3 moxymenta JKeHeBCKOT LIEHTpa O 3a0paHu 3a MpHIal-
HuKe Bojcke na u3BpIe HE3aKOHUT HAJIOT je y CYIITHHU HICHTHYHO ca
aHaNMM3UpaHUM MelyHapoaHUM CTaHAapauMa KOjU ce MPUMEyY]jy Ha CBe
3aIrociieHe y jaBHOM CEKTOpY. JequHa pasiiika je y ToMe mTo ce MehyHa-
POAHH MHCTPYMEHTH KOjH CE€ OIHOCE Ha 3aIlOCIICHE y jaBHOM CEKTOpY He
0aBe 3ace0HO MUTABEM OJTOBOPHOCTH MPETIIOCTABILEHOT 33 M3aBamE
He3akoHuTor Hanora. C gpyre crpaHe, MeyHaponHU CTaHAApPIU KOjU ce
IpHUMEIbYjy Ha MOJUIHUjCKe CilykOeHuKe npuaajy sehu 3Hauaj motpedu 3a
e¢pukacHomhy cnpoBohema Hajlora MPeTnoCTaBJbEHOT Y OAHOCY Ha CTaH-
Jap/e IpuMembHUBE Ha ceKTop of0pane Oynyhu na 3adpany n3Bpluema He-
3aKOHHUTOI' HAJIOTa MPETIOCTABIEEHOT BE3Y]jy UCKIBYUHBO 34 ,,04UTIIeTHO
He3akoHUTe Hasore. To ce Ha IPBH MOTJIEN HE yKJIana y CTAHOBHUILTE U3JI0-
KEHO y TIOKyMEHTY ,,Opy»aHe CHare' CXoIHO KOjeM BOjHE OpraHu3aiuje, 3a
Pa3iIuMKy Ol HMBUIIHUX, KApaKTepHUILe XUjePapXHjCKH JIaHaIl KOMaH/10Bamba
U LICHTpaJIn30BaHa CTPYKTypa, Oyayhu na Ou TakBa cTpyKTypa Tpebao na
pe3yaTupa y CTpoXKeM NpuApKaBamy Hapehema y cekTopy o0paHne Hero
mro To TpenyTHo cinyuaj (DCAF, Armed Forces 2015, 5).

W3zna3 13 oBe NoTeHIMjallHE MPOTUBPEUYHOCTH POHAJIA3HU CE y TOME
Jla XMjepapXrjcKO YCTPOjCTBO MPEACTABIbA 3ajeIHNYKH YNHUIIALL KOjH ce
cpehe He camMo y BOJHUM U TIOJIMLIMjCKUM opranuzanvjama seh ce nctuue
Ka0 CBOJCTBO jaBHUX CIy>kOH y nenuuu. Ctora Ou Mel)yHapoaHu cTanaapau
KOjU ce MPUMEIbYjy Ha CBE aHAIM3UpaHe pexXuMe Tpedaio 1a Oyny yjenHa-
YEHH y MOTJIey TOTa Jja ce HUKAaKBa HE3aKOHUTOCT HE CME TOJIepUCaTH, TE
na 3a0paHa U3BpIICHa HE3aKOHUTOI Hallora MpeTIoCcTaBJbeHOT Tpeda aa
Oylle ancolyTHa y HEJIOKYITHOM jaBHOM cekTopy. Ha Taj HauuH npeBasu-
nuie Ou ce 3axTeBu U3 popmysie Pagdpyxa u OTHUILIO y MpaBLy HOTIYHH-
jer ocTBapuBama 3aKOHUTOT MOCTYyTamka U yBolema jaCHUX MpaBuUiia YNMe
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O ce Moro10Bajio MPaBHO] CUTYPHOCTH M OTKJIAkharby JUJIEME ca KOjuMa
Cce 3all0CJICHH Y JaABHOM CEKTOPY PEIOBHO cycpehy.

2.3. MehyHnapoaau cTaHAapan KOjU ce
OJTHOCE Ha JBY/ICKO JIOCTOjaHCTBO

Y npeamOynu [loBesse YH, naponu YH yka3yjy Ha pemeHocCT na, u3-
Mmely ocTanor, HOHOBO MOTBP/IE BEPY y OCHOBHA ITpaBa YOBEKA M y JIOCTO-
jaHCTBO. Jlakite, JOCTOjaHCTBO CE CIIOMHUELE YIIOPEIO ca OCHOBHHM IIpaBUMa
YOBEKa, aJli He Kao HUXO0B 1eo0 Beh kao 3aceban koHuenT. TakaB mpucTym
ce TIOHOBHO M y IpeaMOyIi YHHUBEp3aJIHe JeKJapaiyje o JbyICKUM IIpa-
BHMa y K0joj ce BpiIu rmo3uBame Ha [losessy YH u na cy Haponu YH y 10j
HIOHOBO ITPOTJIACHIIN CBOjY BEPY y OCHOBHA JBYJICKa IpaBa U JOCTOjaHCTBO.

Pemrema koja ce onHOCe Ha foctojancTBo u3 [loBesse YH u YauBep-
3aJIHe JeKJIapalyje o JbYACKUM IIPpaBUMa IMOCTYXKIIIA Cy Ka0 HHCIHpaInja
3a BETOBO JJaJbe YKIJbyUHBambe y MehyHapoaHe HHCTPYMEHTE O JBYJICKHM
MpaBUMa yHUBEP3aJTHOT U pernoHarHor kapakrepa (McCrudden 2008, 667).
KonmenT mocrojaHcTBa je Tako HACTAaBMO Jia UTpa 3HAYAjHY YIOTY Y TpHU
KJby9Ha Mel)yHapoIHa HHCTPYMEHTA O JbYICKUM IIpaBUMa YHUBEP3aTHOT
KapakTepa Koju Cy 3aKJbY4eHH y TOKY IIe3/IeCEeTHX I'OINHA IPOLLIIOT BeKa
nof1 okpusbeM Y H. Peu je o MelyyrapogHom makTy o rpal)aHckum u moiu-
THYKHUM TIpaBUMa, Mel)yHapogHOM MakTy 0 eKOHOMCKUM, COLMjaTHAM U
KYJITYpHUM ITpaBuMa U Mel)yHapomHOj KOHBEHIIH]jU O YKUIaby CBUX 00IH-
Ka pacHe AUCKpUMHUHALMje y KOjuUMa HAaCTaBJba J]a Ce TIOHABJba UCTA TUXO-
TOMHja CXOJHO KOjOj c€ Ha 3Hayaj JOCTOjaHCTBA yKa3yje yImopero 3a yKa-
3MBamk-EM HA 3Hauaj JbyACKHX npasa. llltaBuie y n8a mehynapoana makra
UJie Ce M KOpaK M Jajbe y KOHKPETU3auju oqHoca n3Mely JbyACKuX mpa-
Ba 1 JIOCTOjaHCTBA TE€ C€ UCTHYE JIa JbyJCKa IpaBa ,,[IPOU3NIa3e U3 10CTO-
JaHCTBa HEOJIBOJHBOT Of YOBEKOBE TMYHOCTH ', OITHOCHO Ja IOCTOjaHCTBO
MIpeNCcTaBJba OCHOB JbyACKUX mpaBa (Spijkers 2022). Y 6pojHUM HaKHATHO
YCBOjeHMM HHCTpyMeHTHMa Y H HacTaBmilo ce ca mpakcom ymyhnBarma Ha
JOCTOjaHCTBO, Kao LITO Cy Ha MpuMep, KOHBeHIIN]a 0 eTMMHHNCAY CBUX
o0JuKa TUCKpUMHUHAIM]e KeHa, KOHBeHIIHja TPOTHUB TOPTYPE U JPYTUX
CYpPOBHX, HEJBYJCKUX WJIM NMOHMXaBajyhnx Ka3HU Wiy mocrymnaka, Me-
hyHapomHa KOHBEHIIHM]ja O 3aIITUTH CBUX JIMIA O] IIPHCHITHOT HACTaHKA U
KonBeHmmja o mpaBuMa JIMIa ca HHBAIUAUTETOM. [Ipr3Hame 1 Mo TOBame
JIOCTOjaHCTBA je MOYelo Jia ce MPEHOCH U Y Jipyre MeljyHapoaHe HHCTPY-
MEHTE YHHBEP3aJIHOT M PETHOHAIHOT KapakTepa, kao mro cy KonBennuja
0 TIOJIMTHIIN 3aT0lIJbaBamba MeljyHapoaHe opranuzanuje pajga op. 122, kao
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Y HaJlHAIIMOHAJTHU MHCTpyMeHTH nonyT [loBesbe EY 0 ocHOBHMM mTpaBuMa
(McCrudden 2008, 669—672).

3annmibuBo je na EKJBII 3a pasnuky on AMepuyke KOHBEHLH]E O
JbY/ICKMM TIpaBuMa, A(dprUKke MoBesbe 0 IPpaBUMa YOBEKa U HApoJa U Apy-
T'UX TOPEHABECHUX HHCTPYMEHATa HE CTIOMHUILE KOHLETIT I0CTOjaHCTBA Y
OCHOBHOM TeKCTY Beh camo y HeKoM of] TpoTokoia. Ca MOITOBambEM J0-
CTOjaHCTBa, YNHU CE Ja CE HajAajbe OTUILIO Y APPUUKOj ITOBEJbU O Tpa-
BMMa YOBEKa M Hapoja, Oynyhu aa ce y 0oj Opuiy rpanuue usmely Jbya-
CKHUX IIPaBa M KOHIIETITA JOCTOjaHCTBA, TE CE WIAHOM 5 HOpMHUPa MPaBo Mo-
jeAMHLA Ha TOLITOBamE JBYJICKOT JlocTojaHcTBa. Konauno Mehynapoauu
cya npasae (MCII) je y mpecynu y npeamery Kpgcku kanan 3aKIby 9o aa
onpehene obaBese He Mpou3nIa3e U3 PaTHOT MpaBa Koje je Konu(UKOBaHO
y Xamkum koneHujama u3 1907. ronqune, Beh u3 ,,onpeheHux onmrux u
OIIITE IPU3HATHX Hayemna", OJHOCHO eIeMEHTAPHUX 0031pa XyMaHUTOCTH.
MCII HacTaBHoO je HAKHAIHO J1a c€ AP>KU UCTOT MPUCTYMa, u3Mely ocra-
JIOT, Y HAKHAIHUM TIpecyZiaMa 1 caBeTolaBHUM MulsberbuMa (Handayani
2016, 651). OBakBa eBoNyIMja KOHIIENITA JOCTOjaHCTBA Y Mel)yHapOqHUM
MHCTPYMEHTHMA OApakaBa JOKTPHHAPHA CXBaTamba y KOjUMa Ce 3aroBapao
Pa3IMYUT KapaKkTep JbYICKOT IOCTOjaHCTBA O] TOTa J1a MPEACTaBIba OILITE
npasHo Haueso (Weatherall 2015, 19), ssyacko npaso (Shaoping 2009, 370),
ma ¥ OCHOB 3a ius cogens (Weatherall 2015, 52-54).

MCII u gpyrH cyl0BH Cy OCllambambeM Ha KOHLENT JBYACKOT 10CTO-
jaHCTBa CTBapaJid HOBA IpaBa M MPOIIMPHUBAIIN JoMallaj moctojehux, mro
ce MoKa3ajuo OMTHHUM 3a IpU3HAIE U 3alUTUTY NpaBa Ha O10Hjambe U3BP-
HIeha HE3aKOHUTOT HaJIOTa IMpeTnocTaBbeHor. Pabpenosuh u apyru y
TOM KOHTEKCTY MCTUYY Jia IOTBpheHa ius cogens Npupoja rnpasa Ha JbyI-
CKO JIOCTOjaHCTBO yuBpIIhyje HeMOBPEANBOCT MPaBa 3ar0CICHOT Y jABHOM
CEKTOpY JIa 0O/10Mje HE3aKOHUT HAJIOT TpeTrnocTaBibeHor (Rabrenovié et al.
2018, 306-307). Nnak, mo3uBame Ha ius cogens MpUPONY MpaBa Ha Jby-
CKO JIOCTOjaHCTBO MPEBACXOAHO C€ Y MPaKCH JOBOAMIIO y Be3y ca 3abpa-
HOM M3BpLICHA HE3aKOHUTOT Hapehema y KOHTEKCTY OpyKaHUX CyKoOa a
HE jauyar-a HHTETPUTETA Y jaABHOM CEKTOPY, T€ CTOTa 3a moTpede oBor pajaa
¥uMa OrpaHHueH 3Hayaj.
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3. BABPAHA U3BPIIEKLA HE3AKOHUTOI' HAJIOTA
ITPETIIOCTABJBEHOI' ¥V CYICKOJ ITPAKCHU
EBPOIICKOI' CYJIA 3A JbYJICKA IIPABA

Kao 1mto je Ha o4eTKy paja HaroMeHyTo, nperpara 6aze HUDOC
KOja je IMoIlia Oj KJbyYHUX PEUH ,,He3aKOHUT HAJIOT MPETHOCTAB/HEHOI
nana je Heoaronapajyhe pesynrare, Oynyhu na ce HU jeiHa 01 0a0bpaHuX
npecy/a Huje OJHOCHIIA Ha 3BPIIaBakhe HE3aKOHUTOT HAJIOTa MPETHOCTa-
BJLCHOT y JABHOM CEKTOPY. YMECTO TOra, WACHTHU()UKOBAaHE IPECYE Cy Ce
MPETEKHO OAHOCHIIE HA CHTYyaIlHje KaJa je TOJIUIUjCKHU CITy)KOSHUK He3a-
KOHHUTO MOCTYIA0 MPUIHNKOM JIHIIaBamke cI000/1e.

[IprmMeHOM KpUTEpHjyMa KOjHU ce Y JINTEPaTy py Mpeiaxke Kao CyTl-
CHIIMjapaH a 3aCHUBA CE Ha IPETPa3u TEMATCKUX Mperiiea CyICKe mpakKce,
UICHTU(PHUKOBAHO je CBera HEKOJIMKO PEJICBAHTHUX IpeaAMeTa Koju he Ou-
TH aHAJIM3WPAHU Y HApEJAHUM peoBuMa. TauyHuje, aHaIn3a je yKIbyYuia
OJIITyKE U3 TeMATCKUX Mperyie/ia KOji ce OJHOCE Ha IpaBa y Be3H ca PaaHuM
OIHOCOM, 3a0paHy pPOIICTBa M MPUHYIHOT paja, Kao U MPUTOBOP CABECTH
Oynyhu na je jennHo y mrMa WICHTH(UKOBaHA IpaKca pelieBaHTHA 3a MC-
TpaKuBambe 3a0paHe HE3aKOHUTOT HAJIOTra MPETIIOCTABJLEHOT Kao Mepe 3a
jadame MHTErPUTETA y JaABHOM CEKTODY.

Hajmpe, Outas je npeamet Trumernoc npomus I puxe® u3z 2000. roau-
He, KOjU C€ OJIHOCHO Ha CITy4aj HeM3BPIleHha HE3aKOHUTOT HaJIOTa MPETIo-
CTaBJHCHOT U TOCJICIUIIC KOje je OHO MMAJIO Ha CTUIIAE 3Barba oBJaliie-
HOT KiburoBohe. Y matom cityudajy, Benuko Behe je Haiio aa je Jomuio 10
HoBpeJie Hauelna ¢1000/ie MUCIIH, CABECTH U BEPOUCIIOBECTH Y BE3H Ca IM0-
BpeioM 3a0paHe AuckpuMmuHaigje. OHa ce MPHUIUCYje TOME ILITO j& U3BP-
uHu onoop Komope opnamihennx peBusopa J0HEO OMIYKY KOjoM 3a0pa-
Y] TIOJJHOCHOILY CTHIIaih¢ 3Bamba OBJIAINeHOT KibUToBole u mopes Tora
HITO je MPOoIIao CTPYYHH HCIUT, a 300T paHuje KpUBHUHE ocyhuBaHOCTH
Ha OCHOBY 0/10Mjama Jla HOCH BOJHY YHU(OPMY 3a BpeMe OIIITEe MOOUIIH-
saruje. ECJBII je yTBpano na je HacTymuia MoBpe/ia HberoBor npasa ja
UCII0JbaBa BEpPY y TPEHYTKY Kaza ra je Komopa nuckBanudukoBana 300r
MIOMEHYTE OCyJie 3a TEIIKO KPUBHYHO Jieno, Oynyhu na onbujame Haora
Jia Hoc YHH(OPMY W3 PENTUTH]CKOT WK APYTOT YBEepeHha He HMILITUIUPa
HEJI0CTOJHOCT MOJHOCHOIIa Aa ce OaBu paTtoM nmpodecujom (ECtHR, Work
Related Rights, Factsheet 2024, 2).

2 ECtHR, Thlimmenos v. Greece, App. No. 34369/97, 6.4.2000.
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[opHocunan npeacTaBke ocropanao je He camo oJ1yKy Komope ko-
ja je onOua i1a ra ©MeHyje 3a Kiburosoly, Beh u panujy ocyny uctuuyhu
Jia je ’eMy Ha Taj HadyrH OMIo moBpeleHo MpaBo Ja ucnojbaBa BEpy MK
yBepeme. Y oBoM npenmety, ECJBII je mehyTum Hamao 1a oH Huje Ha-
JUIeXkaH Jja OJUTydyje 0 TOME J1a JI je OCyIOM IIpUroBapada caBeCTH U3Bp-
nreHa nospena unana 9 EKJBIL, 6ynyhu na na EKJbII ne rapanryje npaso
Ha IPUTOBOP CaBECTH, TE JIa je 3a To OMTHa mpakca EBporicke komucuje 3a
Jby/ICKa TIpaBa Koja ce MpUMEbHBaIa y BpeMe HeroBor ocyhuBama (macyc
50). ECJBII je tek 2012. y npecyau y npenmetry bajamajan npomug Jep-
MeHuje’ IPUXBaTHO 110 MPBU MYT Ja IPUTOBOP CaBECTU HA BOJHY CIIYKOY
npousunasu u3 uiaana 9 EKJbII yTBpauBIIM fa ce HAJIOT 3a W3BpIIABAHE
BOjHE 00aBe3€e KOjH ce MPOTHBU BEPCKUM WIIH IPYTUM yBepemUMa O1II0 KOT
JUIa cMaTpa HEAOMYIITeHUM 0e3 003upa Ha oApeade HAIIMOHAIHOT Tpa-
Ba (Hammarberg 2012). V mehyspemeny je ECJBII pazBuo npakcy y oBom
TIOTJIeTy, aJTH Ce OHa HE OIHOCH Ha TIOCJIEANLIE KOje IPUTOBapady CaBECTH
MMajy IO CBOje 3aI0CIICHhe Y JaABHOM CEKTOpY, Te ce Hehe ajbe aHaIu3H-
paru (ECtHR, Conscientious objection, Factsheet 2024).

Takohe, Aoueyzen npomue Typcke* n3 2018. roguHe npeacTaBiba
3HauajaH mpeamer 30or Tora mro je y iemy ECJbII monyano kopucHa mo-
jalmbeka OKO Tora Kaja ce HaJIoT MPETIOCTABJBEHOT MO KOjeM je TOIHO-
CHJIAI TIOCTYTIa0 HE MOXKE CMaTpaTH HE3aKOHUTHUM, T1a C€ MOCISTUIHO HEe
MOe HH J]a OKBaJTU(PUKY]je Kao MPUHYAHU pajy cmuciy ywiana 4 EKJbII.
[opHocunan mpeacTaBke je OMO 3aM0CIeH y Oprany JIOKaJIHe caMOyIpaBe
Kao0 JOKTOp CIeLHrjaIrcTa MeIMLIUHE Paja U CYACKH IaToJIOT Ca CTaTyCoOM
Jp’KaBHOT cy>kO0eHnKa. MicTHIao je 1a ce ol iera 3axXTeBallo 1a pajiu BaH
paznHor BpeMeHa 0e3 HOBYaHe HaKHa/Ie AyKe O]l IeCET ToIMHa 1 TO IIpe CBe-
ra 300r uzgaBama NoTBpaa o Hactynawy cMpt. ECJBII je y Tom morneny
3ay3e0 CTaB Ja je HeOMTHO J1a JIM j€ MOAHOCHJIAL] ITIPUIIMKOM 3aM0IJbaBakha
Oro cBecTaH J1a MpUpoOa IMocia 3a KOju ce MpHjaBJbyje 3aXTeBa IOBPEMEHH
paza BaH paJHOr BpEMEHa M Jia JH je IpucTao Ha To Oynyhu na je on mo-
pao aa Oyjie cBecTaH CeHU(PUIHOCTH OITHCa TI0Ca 3a KOjU Ce TIPHjaBJbyje
a Koja 3axTeBa MOBPEMEHH PaJl BaH pajHOT BpeMeHa. HanMme, meros omnuc
rocya je Be3aH 3a TPeHyTaK HacTylama CMPTH, a OH YBEK IPeICcTaBiba
HensBecHy okonHocT. ECJBII cTora 3akspydyje Aa je MOBpeMeHH paj BaH
pajHOr BpeMeHa y KOHKPETHOM CiTy4ajy OMO HEONXOAaH 32 OCTBAPUBAE
KOHTHHYHUTETA jaBHE CIIY>KO€ U 3aIlTHUTE jaBHOT MHTEpECa.

3 ECtHR, Bayatyan v. Armenia, App. No. 23459/03, 07.07.2011.
4 ECtHR, Adigiizel v. Turkey, App. No. 7442/08, 06.02.2018.
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VY cBetny usneror, ECJBII je nasee ncrakao na ce nogaTHe yciayre
KOj€ Cy MOJHOCHILY OMJIe HAMETHYTE IIPOTHUBHO HETOBOj BOJbM HE MOTY
Jla OKapaKTepHIly Kao ,,IPUHYIHU UK 00aBe3HU paja’, Ha OCHOBY ITyKe
TBPIHE MOAHOCHOLIA 1A je TPUCTAjao 1a U3BPIIaBa HAJIOre MPETIOCTaBIbe-
HOT BaH paJHOT BpeMeHa 300r TOra IITO je CMaTpao J1a y CylpOTHOM MO-
CTOju onacHocT Aa he na n3ryou nocao. [IpunukoM aprymeHToBama 3001
yera OBaKBH HaJIO3U MPETHOCTaBIHEHOT HE MOTNAAajy MO IPUHYIaH pai,
ECJbII HaBoiM BUXOBY 3aKkOHUTOCT. HanMe, 1 mopes Tora mro Mepojas-
HO HAaIlMOHAJTHO MPaBo HUje npensulano MoryhHOCT HOBYaHE HAKHAJE 32
MPEKOBPEMEHH paji, OHO je mpeaBuiaio Ipyru BUA HAKHAIE KOjY je TIOIHO-
CHJIAIl TPOIYCTHO J1a TPasKM Y OBOM CIIy4ajy a KOju ce orjieaao y MoryhHo-
CTH 100Hujarba cIOOOIHOT JjaHa 3a CBAKMUX 0CaM CaTH MPEKOBPEMEHOT pajia.
W3 oBakBor pe3oHoBama ECJbII-a ryie He3akOHUTOCT Hajora mpeTnocTa-
BJHEHOT' UMIUIMIIUTHO MPEACTaBJba MPENYCIOB 3a MOCTOjale MPUHYAHOT
pana, nmpousmnasu aa he ECJbII y Hekoj o HapeqHUX mpecyaa y KojuMa
Oyzie yTBPAMO MOCTOjabe HE3aKOHUTOI HAJIora MPETIIOCTaBILEHOT TAKBO
NOCTyHame KBAJIN(UKOBATH KA0 IPUHYIHHU pasl.

Konauno, OutHa je npecyna y npeamMery Eopaxumujan npomus
Dpanyycke® u3 2015. ronune y kojoj je ECJbII yBpauo na Huje HacTynuia
NoBpe/a npasa Ha c10001y HcnojbaBama Bepe y cmuciy unana 9 EKJbIT
THUME IITO COLMjaJIHOj PaJHULIHU Y AP>KaBHO] OOTHUIIM HHjE TPOAYKEH yTo-
BOp O paxy 300r TOra MITO HHUjE U3BPILINIIA TUCAHN HAJIOT KOJUM CE€ O e
TpakHJIo Ja pectane aa Hocu ucnamcky mapamy (ECtHR, Work-related
rights, Factsheet 2024, 9). 1 nmopen tora mro je ECJbII yTBpano aa ce y
KOHKPETHOM CJIy4ajy pajuio O 3aKOHUTOM HAJOTy KOju je Ouo y ckiamy
ca yCTaBHUM Ha4eJIOM CEKYJIapHOCTH, OBOM MPECYAOM MPYXKajy ce 3HAUaj-
He cmepHune kojuma ECJBII Tpeba na ce Boau kaaa oLemwyje Aa JIM IITeT-
HE TIOCJICANIIE KOje 3aM0CIICHH Y jaBHOM CEKTOPY CHOCH 300T HEM3BPLICHE
onpeheHor Hanora npeacTaBibajy JOMYHITCHA OTpaHUYCHa MpaBa 3ajeM-
yennx EKJBII.

ECJbBII je onnyuyjyhu y npeamery Ebpaxumujan npomus Ppanyy-
cKe O TOME J1a JIU je HeMpOay>KaBarbeM YroBopa 300r HeM3BPILECHOT HaJO-
ra noBpehena EKJbII nmpumenno cBojy npeTxoqHy Npakcy y Morjieay Tora
KaJla MOXe J1a c€ OTPaHuyH 1000712 MUCIIH, CABECTH WIIH BEPOUCIIOBECTH.
Hauwme, EKJBII jemun arnconyTHY HENOBPEAUBOCT yHYTPALIHET aclleKTa
oBe cnoboze (forum internum), 10K OTpaHUYCHA HHEHE CIOJbAIHE TUMEH-
suje (forum externum) Koja ce 0JHOCE Ha cII00Oy HCIIOBEambha BEPE WU

s ECtHR, Ebrahimian v. France, App. No. 64846/11, 26.11.2015.
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yBepemba JIOMYLITA JeIMHO Y CIydajy UCITYHEHOCTH 3aXTeBa Koju he y Ha-
cTaBKy outu npenctasibenn (Kpetuh u Mapunkosuh 2016, 158). IIpema
pa3BHUjeHO]j TPaKcH, 1a OM OBO OTPaHHUCH:E Y STy KOjU MPUIIaa HBeroBoj
CHOJBAILIH0] TUMEH3UjHU (forum externum) OUI0 JOMYIITEHO MOpajy Aa Oy-
Iy UCIIyHeHA TPU ycloBa: aa Oyze nmpeaBuleHo 3aKOHOM, Jja UMa 3a [UJb
3aIITUTY JETUTUMHOT HHTEpeca U ja OyJie ,,HEOMXOAHO Y AEMOKPATCKOM
npywrrBy* (Kpetuh u Mapunkosuh 2016, 161).

HuxoBa KymMynaTHBHA HCITYHCHOCT IIPOIICIbYje Ce M KaJia ce cariie-
JaBa Ja JiM je JAOMYLITEH HAJIOT MPETHOCTaBIbEHOT KOjUM CE OrpaHNYaBa
CroJballlba IMMEH3HMja OBOT MpaBa. V3 Tora mpousuiiasu aa KaJarosa je Ha-
JIOT MPETHOCTaBJHEHOT KOjUM Ce OrpaHHyaBa ci1000/1a UCTIOJbaBaE BEpe
3aIl0CJICHOM Y jJaBHOM CEKTOpY MPOTHBAH OApen0amMa HallMOHATHOT IpaBa
Hactyna noBpeza uiana 9 EKJbII 6e3 003upa Ha HCIyHBEHOCT APYTUX I'0-
pe HaBeJCHUX KyMyaaTuBHUX 3axTeBa. OBakBo Tymadewse EKJBII Tpeba
Jla OCHA)KM 3aIlOC/ICHE y jaBHOM CEKTOpY J1a He M3BpILIaBajy HaJore MpeT-
MOCTaBJbEHOT MPOTHBHE HALTMOHAHUM Npornucuma. [lasbe, Moxe /1a ce 3a-
MUCIIU CUTYallHja y K0joj He Tpeda N3BPIIUTHU HAJIOT MPETIOCTABILEHOT, H
MOpe]] Tora IITO HUje MPOTHBaH oApeadamMa HallMOHATHOT 3aKOHOAABCTBA,
YKOJIMKO C€ BhHME OrpaHnYaBa yKHBambe OBOT IIPaBa Koje HUje YCMEPEHO
Ha OCTBapeme JETUTUMHOT I[UJba UM HE UCITYHaBa 3aXTEB HEOIXOJHO-
CTH Y IEMOKPATCKOM JPYIITBY. Y TaKBUM CHTYyallljaMa, TaKaB HAJIOT je 10
IpaBUJly IPOTHBAH HEKOM O MelyHapOAHHUX CTaHIapAa.

Hame, y npecynu y npeamery Eopaxumujan npomus Ppanyycke,
ECJBII nyau jorr Heka KOpUCHA TOjalllb-eba Y TIOTJIeAy Tora Kaja je orpa-
HUYEHE €I1000/1e UCTIOBElamha BEPE 3aM0CIICHOT Y jaBHOM CEKTOPY JOIY-
mTeHo, Oynyhu na ce panuja nmpakca orpaHUYera OBOT MPaBa yIIaBHOM
HUje OJHOCHIIa Ha 3amocieHe y jaBHoM cektopy. ECJbII nHanasu y oBom
IpeaMETy J1a je orpaHryeH:e MpaBa Ha cI000/y UCTIOBeaba Bepe Koje je
CIPOBEJCHO M3/aBambeM Hajlora o 3a0paHy HOIIEHa MYCIMMAaHCKE Mapa-
Me, Ka0 ¥ HaKHaJHUM JUCIHUIUIMHCKUM KaXXHaBambeM 33 FerOBO HEM3BP-
nIemke OMJI0 JOMYIITEHO Y KOHKPETHOM CIIy4ajy, T€ /1a CTora HUje HacTy-
NWJIa TIOBPEAa AaTor Mpasa. TakaB 3aKkJbydak je U3BEICH U3 OKOJIHOCTH J1a
j€ M3BPIICHO OrpaHUYeHe OMIIO 3aKOHUTO, Kao U Ja je OMII0 HEOIIXOAHO
y AEMOKPATCKOM JAPYIITBY M YCMEPEeHO Ka JeruTuMHoM 1uisy. ECJBII je
noceOHy MaXkiby ITOCBETHO pa3MaTparmy HEOMXOJHOCTH OBOT OIpaHUYCHa
y KOjeM ce HarJialiaBa 3Hauaj jaBHe Cly»k0e KOjy MOAHOCHTEIbKA BPLIN. Y
TOM KOHTEKCTY, HCTaKao je Jia jeé OBAaKBO OI'PaHHUYCH-€ CI000/1e NCIoJba-
Bama Bepe OMJIO0 HEOIXOIHO /1a OM Ce OCTBAPHO 3aXTEB HEYTPAJIHOCTH Y
JABHOM CEKTOPY KOje MPOM3UIa3u U3 Hauela CeKyIapHOCTH a CAMUM THM
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W HaueJla jeIHaKor TpeTMaHa cBuX nanujenata. [Ipema munssewy ECJBII,
YCMEPEHOCT Ka JISTUHTUMHOM LUJBY je Takohe ocTBapena Oyayhu na je orpa-
HUYCHC MMaJIo 32 CBPXY 3alITHTY IIpaBa U c1odona npyrux auna (Registar
of the Court 2015, 1-3).

OBaj mpenMer je 3HauajaH u 300r Tora mwro je ECJbII y memy no-
JATHO TOjaCHHO KaJla je UCIYHEH 3aXTEeB 3a 3aKOHUTOIINY OrpaHUuYCHA.
OH je y cB0joj paHujoj mpakcu Beh MPUXBATHO MIMPE CXBATakhE 3aKOHUTO-
CTH CXOJIHO KOjE€M C€ 3aKOH CXBaTa MaTepHjaJIHO a He (JOpMAaIHO, TAKO A2
YKJbYUyje LEJIOKYITHO MUCaHO MPaBo, MoApa3yMeBajyhu mox TuMe U moj-
3aKOHCKE aKTe M CYJCKY MPaKcy MOCPEACTBOM Koje ce Tymade. [ltaBume,
ECJBIT He cBOM y CB0jOj TPAaKCH HAYEJIO 3aKOHUTOCTH HCKJBYYMBO Ha MH-
Tame oAroBapajyhux n3sopa Beh mHMe 3aXTeBa U KBAJIUTET THX U3BOPA,
pyKoBozehH ce 3aXTeBOM IpaBHE CUT'YPHOCTH, T€ PEIOBHO HCIIUTYjE Aa JTX
je 3aKOH MpeBUJBUB, HEABOCMUCIIEH U ocTynal rpahannma (Kpetuh u
Mapunkosuh 2016, 164; bajopuh 2022, 421).

VY xonkpeTHOM ciy4ajy, ECJBII je nogaTHO mojacHMO Jja MaKo je 3aKo-
HUTOCT HaJIOTa IPETIOCTaBLEHOT IIPOU3NIIa3HIIa U3 HaYela CeKyJIapHOCTH
Y MY CBOjCTBEHOT 3aXTeBa 3a HEYTpaHOIINY, KBAJTUTET 3aKOHCKUX pe-
niema Huje ouo onrosapajyhu. Hanme, ECJbII mpumehyje na u mopen tora
ITO je HaJor OMO y CKJIaAy ca HaueJOM CeKyJapHOCTH, HOAHOCHUTEIbKA Ha
OCHOBY Ba)kehMX 3aKOHCKHX pellieha HHje Moryia a npenBuau Aa he meno
00Mjabe BErOBOT U3BPIICHA JOBECTH 10 HEMPOAYKaBamba yroBOpa O paiy.
ECJbII je mpu3Hao na ycTaBHO Ha4eJI0 CEKYJIAPHOCTH HUje OUIIO JOBOJHHO
paspaheno Kpo3 HaMOHAJIHO MpaBo Oynyhu Aa HUje OMIIo MpoIucaHo 1a
Ce 3aXTEB 3a BEPCKOM HEyTpaTHOINy OJHOCHO Ha 3aHUMame Koje je OHa
obaBspana. Y Tom norneny, ECJBII je 3aksby4no 11a je 3aXTeB 3a 3aKOHUTO-
nrhy orpannyerma OMO CBaKaKO KBAJIMTATUBHO HCITYH-CH TEK Ol TPEHYTKA
KaJa je oBy nocrojehy nmpaBHy HEMPELNU3HOCT OTKIOHHO Jp:kaBHU caBeT
y CBOjOj OJITYIIM HAIIABILH J]a CBH 3aII0CJICHH Y jABHOM CEKTOPY MOpajy Aa
ce MpUAPKABajy BEpCKE HEYTPAJTHOCTH Y BPLICHY CBOje ciyx0e. OBakaB
ctaB ECJbII yka3zyje na motpely /1a ce HATMOHATHUM IPaBUMa jacHUje HOpP-
MUpajy nociequie Koje hie 3armociaeHn y jaBHOM CEKTOPY Jla CHOCE YKOJIH-
KO 0710M]jy M3BPIICHE 3aKOHUTOT HAJIOra, Kao YOoCTaJoM U Ha MoTpedy na
ce CBa MUTama Koja ce THUy peKuMa MOCTyHama 0 HE3aKOHUTOM HaJIOTy
MPELU3HO PETyIUINY Kako OU ce OCTBApUIIO HaYeJI0 3aKOHUTOCTHU Ha KOjeM
uHcuctupa ECJbII, a cxogHo KOjeM HaIlMOHAJIHO 3aKOHOIABCTBO MOpa Jia
OyJie mpenBUIJBUBO, JACHO M AOCTYIIHO.

Ha ocHOBY TemaTckux mpernena cyacKe mpakce Hije UIeHTH(HUKOBaHA
peneBanTHa npakca ECJbII koja 6u ce onHocHIIa Ha TIOBPEAY ancolyTHHX
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npaBa u3 EKJBII HacTany u3BpIicHeM HE3aKOHUTOT HAJIOTa MPETIOCTaBIbE-
HOT y jaBHOM cekTopy. Mnak, OUTHO je MMaTH Y BUJY Ja Cy HAJIO3U MPeT-
MOCTaBJHEHOT KOJU OW BOAMIIN OTpaHHYCby HEKOT OJ1 MpaBa arcojyTHOT
kapaktepa u3 EKJBIT yBek HenonyiTenu Oyayhu fa arncoiyTHa MpaBa He
MOIKY JIOMYIITEHUM OrpaHUUYCHUMA, Beh X IpikaBa Mopa MOIITOBATH
,,0e3ycioBHO u 6e3 ocratka“ (Kpcruh u Mapunkosuh 2016, 50).

3ajemHUYKO 00eNeK]je aHATU3UPAHKX MTPECy/1a MPEICTaBba TO Ja ce
ECJBIT y muma Huje mo3uBao Ha MeljyHapoiHe HHCTPYMEHTE 3a jaYame HH-
TErpuTeTa KOjU Cy OMITM aHAMH3UpaHu y oBoM pary. Cinyaro Tome, ECJBIT
y OBHM Mpecyiama HHje yKa3ao HU Ha 3Hauaj JbYICKOT JIOCTOjaHCTBA U3 KO-
jer mpousuiasu 00aBe3a HeU3BPINEHa HE3AKOHUTOT HAJOTa.

4. 3AKJBYUAK

Ananmsupanu nactpymentu Y H u CE koju ce omHOCe Ha 3armocie-
HE Y JaBHOM CEKTOPY YKa3yjy Ha IOCTOjame aricoIyTHe 3a0paHe 3a jaBHOT
(dyHKIIMOHEpa J1a M3BPIIN HE3AKOHHUTE HAJIOTe MTPETIIOCTaBIHEHOT, Oe3 0031upa
Ha pa3Mepe Te HE3aKOHUTOCTH. Y OCHOBH MAEHTHYHO PELICHE CAIPIKU 10-
KyMeHT JKeHeBCKOT IIeHTpa KOju IpeaBuha 3adpany 3a npumaaauke Bojcke
Jla BplIe He3akoHuTe Hasore. HacynpoT Tome, MehyHaponHu ctaHgapau
KOjH ce IPUMEY]y Ha MOJINIHjCcKe cyXOeHnKe puaajy Behu 3Ha4aj mo-
Tpebu 3a epukacHomhy cripoBol)erma Hajora MPETIOCTaBILEHOT y OJTHOCY
Ha pellea MpeABrleHa 3a CeKTop of0paHe U 3aCIOCieHe Y jaABHOM CEKTO-
py Oynyhu na 3abpany U3BpIIeHa HE3aKOHUTOT HAJIOTa IIPETIIOCTaBIHEHOT
Be3Yjy HCKJBYYHMBO 3a ,,04UTIIENHO" He3aKOHUTe Hajore. OBakaB pexxum
y TorIeay MOJIMLUJCKUX CIIY>KOCHNKA Hau3IJIel C€ IPOTHBU CTAHOBHUILTY
JKeHeBckor 1ieHTpa CXOMHO KOjeM BOjHE (a HE TOJHITN]CKe) OpTaHu3aIje
KapaKTepHIlle HarJalleHuja XujepapXujcka U IeHTpaIu30BaHuja CTPYyK-
Typa Koja OM YWHH ce Tpedaso 1a pe3yiATHpa U Y CTPOKEM MPHUAPKABAY
Hapelema na 1 Ha yITpO 3aKOHUTOCTH y cekTopy onbpane. byxyhu na ce
y pazy IpUXBaTHIIO CXBaTamke J1a XUjePapXHjCKO YCTPOjCTBO MPEACTaBIba
3ajelHHYKH CBOjCTBO CBHMX aHAJIM3UPAHUX PEXKHUMA, IPEIJIake ce 1a CBU
MelyHaponHu cTangapau Tpeba na Oyay yjenHadeHH OKO TOoTa Jia ce HU-
KaKBa HE3aKOHUTOCT HE TOJIEPUILIE U J1a 3a0paHa N3BPILCHa HE3aKOHUTOT
HaJjora Oy/ie arcolyTHa Y jaBHOM CEKTODY.

Ha Taj HaumH npeBasumie Ou ce 3axreBu u3 popmyie Paxbdpyxa y
HOTJIely aHAJM3UPAHUX PEKUMa U OTHIILIO Y IIPaBIly HOTIIYHHU]jer IOLITOBa-
A 3aKOHUTOCTH, Ka0 W YBOhema jacHHUX mpaBuia. Tume Ou ce morooBaio
IPABHOj CUTYPHOCTHU U OTKJIOHHUJIE JUJIEME 3aII0CTICHUX Y JABHOM CEKTODY,
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HITO O MX /1aJbe OCHAXKMUIIO 1a 0J10Mjy U3BpLIaBakhe HE3AKOHUTUX HAJIOTa.
TaxBO naBame MPUOPUTETA 3aKOHUTOM MOCTYNAY Y OAHOCY Ha epUKACHOCT
YUHH C€ ONPaBJaHUM U U3 MEPCIIEKTUBE OCTBAPHBaba BiIaJaBUHE MIPaBa.

Wnak, ananu3npanu HHCTPYMEHTH TPIIE 3ajelHUYKE KPUTHUKE, KOje
ce Tpe CBera OrJie/iajy y mhbHUX0BOj ITpaBHOj HeobaBe3HocTH. Mako cagpxe
CTaHJAap/ HEeIoCTynama 110 HE3aKOHUTOM HaJIOTy, HeTr0BOj pa3paau HHje
noceeheHa 10BoJbHA MaKkba. OB HHCTPYMEHTH Cy OCTalld HEIOPEUCHH,
u3Mmely ocraror, y norieay o0aBe3e ApKaBHUX OpraHa Jia MPONUITY KOM
cy0jeKkTy OM 3am0CJICHH Y JaABHOM CEKTOpY TpebaJio ja ce obpare y ciydajy
CyMIbe J1a je KOHKpEeTaH HaJIoT He3aKOHMT. be3 mocsehnBama naxme yc-
MOCTaBJbalby MHCTUTYLMOHAIHHX Pellekha KojuMa Ou ce 00e30eauiia pa-
CIIOJIOKMBOCT CTPYYHHUX CITY>KOM KOjUMa 3aM0CICHN MOKe Ja ce 00paTH y
cllydajy KaJia CyMiba y 3aKOHUTOCT IPUMJIBEHOT HAJIOra, UMIIJIEMEHTAIIH]ja
OBHX MHCTpyMeHaTa Hehe 1aTh oueKnuBaHe pe3yiTare.

[lopen Tora, HeKH o HKHCTpYMEHATa caapske HejacHe hopMyTanuje
T€ HE MOXeE J1a C€ 3aKJby4H J1a JIU ce HhHUMa npenBula mpaBo 3amnocieHor
y jJABHOM CEKTOpY Ja HE U3BPLIN HE3aKOHUT HAJIOT MJIU 3a0paHa HeroBor
HEeu3BpIleHa. Y ToMm norneny, npakca ECJbII mpy»xka notpedHe oarosope
Oynyhu na ce y »0j ykasyje Ha To Aa he ce cBaku HaOT MPETIOCTAaBIbE-
HOT KOjHM c€ OrpaHHyaBa HeKo of penaTuBHUX mpasa u3 EKJbII cmatpa-
TH HEJOMYIITEHUM, Te Hehe CMEeTH J1a ce M3BPIIM YKOJIUKO HE UCITYHaBa
CBE 3aXTEBE TPOCTENEHOT TeCTa (3aKOHUTOCT, YCMEPEHOCT Ka JISTUTUM-
HOM LIMJbY U HEONXOAHOCT Y IEMOKpaTckoM ApywTBy). C apyre cTpane,
orpaHuYerka MpaBa arcoIyTHOT KapakTepa HUCY HU JonyiTeHa. OCHOBHA
ynora npukasane npakce ECJbII ornena ce y Tome na ona Tpeba 1a ocHa-
KU 3aII0CJICHE y jJABHOM CEKTOPY J1a Ce Cy3/p>Ke HEe CaMO O W3BpIIaBamba
HaJIora KOju Cy MPOTHBHU HAallMOHATHOM 3aKOHOIABCTBY, Beh M o1l OHHX
KOjU HUCY y cKkJany ca noctojehum mehynaponguum crannapauma. [Ipakca
ECJBIT uctoBpemeno noaceha aa je noTpeOHO J1a ce HATMOHAIHUM ITPABHU-
Ma MPELH3HO PEryJIHIy CBa MUTamba Koja ce THUy peXkKHMa IMOCTYIamka Mo
HE3aKOHHUTOM HAJIOT'y Kako OM ce OCTBapWJjIO Hayeslo 3aKOHUTOCTH y KBa-
JUTATUBHOM CMHCIY, & CXOAHO KOjeM HAI[MOHAIHO 3aKOHOIABCTBO MOpa
na Oyzae IpeABUIJbUBO, jACHO U TOCTYITHO.

Hajzan, 6uno 6u ynyTtHo na ECJBII y Oynyhnoctu moune na ce 'y
CBOjUM IIpecyiamMa MOo31Ba Ha pelliekha U3 aHAIM3UPAaHUX MHCTPYMEHaTa
Koju ce OaBe jauameM nHTerputeTa Oyayhu na on Beh 1yro y cBom pany
npHUMerbyje PUCTYI HHTEH3UBHOT ynyhuBama Ha MehyHapogHe HHCTPY-
MEHTe U3 Ipyrux odnactu npasa. C apyre cTpaHe, HEyKa3uBamhe Ha 3HA4aj
JBYJICKOT JOCTOJaHCTBA Y aHAIM3UPAHHUM IIpecyJaMa He U3HeHalyje 1 Moke
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ce o0jacuuTH THME 1TO ce HU y camoj EKJBII He mpy»ka 10BoJbHA NaKba
KOHLICNTY JbY/ACKOT JI0CTOjaHCTBa, Ka0 M YHIHLCHHUIIOM Jla CE [T03UBambe Ha
ius cogens NpUpoOAY MpaBa Ha JbYJCKO JOCTOjaHCTBO MPEBACXOAHO JOBOAN
y Be3y ca 3a0paHOM M3BpLICHa HE3aKOHUTOT Hapehema y KOHTEKCTY Opy-
KaHHUX CyKoOa a He jauarba MHTEI'PUTETA Y JABHOM CEKTOPY.
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Vesna Cori¢

PROHIBITION TO EXECUTE AN UNLAWFUL SUPERIOR ORDER
AS AN INTEGRITY-BUILDING MEASURE IN
INTERNATIONAL LAW

Resume

The prohibition to execute an unlawful superior order as an integri-
ty-building measure is regulated by soft-law integrity instruments which
were predominately developed under the auspices of the UN and the CoE.
The case law of the ECtHR also offers needed clarifications in that respect.
The paper contributes to the long-standing debate on whether the prohibi-
tion to follow unlawful orders should cover all types of unlawfulness or
should be limited only to clearly illegal orders. It may be concluded that
international instruments should be more consistent and concrete when it
comes to setting the prohibition to execute unlawful superior orders and
the obligation not to tolerate any illegalities. The case law of the ECtHR
provides useful guidance in that respect and comes up with an extensive
understating of the notion of lawfulness.

Keywords: Unlawful superior order, Integrity-building, European Court of
Human Rights, United Nations, Council of Europe.
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