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Samir Alicié* DOI: 10.56461/ZR_24.CCP.03
Valentina Cvetkovi¢ Dordevic¢+*

COLLECTIVE FARMING COMMUNITY (ZADRUGA)
IN SERBIAN CIVIL CODE OF 1844 AND THE ROMAN LAW

Abstract: The subject of this paper are the norms regarding zadruga, the tra-
ditional rural cooperative-farming family-based community, in the Serbian Civil
Code of 1844, in the light of the roman law. The authors are making an analysis
of the rules of the Serbian Civil Code regarding zadruga with intention of showing
possible influence of the roman law on the way in which the traditional serbian
institution has been regulated in the Civil Code. The authors also payd special at-
tention to the the influence that the institute of zadruga had in the later serbian legal
theory and praxis.

Keywords: Collective property; Zadruga; Serbia; Roman Law; Rural Coop-
erative.

1. INTRODUCTION. ZADRUGA AS A FAMILY-BASED FARMING COMMUNITY
AND THE RULES OF THE SERBIAN C1vIL CODE OF 1844

The term zadruga has been historically used to indicate different types of
economic communities existing among southern Slavs in the Balcan peninsula.
The exact form and the legal regime of the zadruga varied significantly since the
high middle ages, when we encounter such communities in the sources for the
first time. There were significant differences in regard of what zadruga actually
means in times, and in different regions of the Balkans. In spite of variations,
some traits are common for all zadruga-type communities. Traditional zadru-
ga is a type of rural extended family, which functions as a cooperative-farming
community with collective property of the members on land and other means
of production. Although a comparatist research would undoubtfully lead us to
find similar communities in othe parts od the world, zadruga, in it’s purest form,
remains an institution typical for the Balcans with particular caracteristics, as we
shall see.!

Although the term zadruga derives from the beginning of XIX century,
demographic data indicate that such a type of family, allthough under different

" Scientific associate, Institute of Comparative law of Belgrade; E-mail: samiralicicl @gmail.com
" Professor of Law, Faculty of Law of University of Belgrade; E-mail: valentina_cvetkovic@ius.bg.ac.rs
! About history of zadruga see for example H. Vinujuth, Vcitiopuja 3agpyie kog Cpda, Crry»xdern muct, Beorpaz 1999.
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name, might have been dominant form of family in the medieval Serbian villages,
althought even at that time has been often divided into smaller, nuclear families.
Still, it was regulated only by consuetudinary law, both in medieval Serbia and
during the ottoman rule.?

The first modern legal act in which the institution of zadruga has been reg-
ulated in a systematic way is the serbian Civil Code of 1844 (SCC). Officially Civil
Code for Serbian Principality (Ipahancxu saxonux 3a Kwaxescmeo cpncxo,’ it
was one of the first civil codes in Europe (preceded only by the French, Austrian
and Dutch). Although abolished in the 1946, SCC influenced heavily later Serbi-
an legislation, and some of it's norms are still in use.

The author of the draft of the Serbian Civil Code, serbo-austrian lawyer
Jovan Hadzi¢, has been criticized by contemporaries as being noting but a copyist
of the Austrian Civil Code of 1811. This libel has only recently proved to be false.
Hadzi¢ moved away from the Austrian model in several aspects, mostly under the
influence of the original roman law and the Serbian customary law, especially in
the family and inheritance law.*

However, even these “original” parts of the Code have been subject to cri-
tique, especially in regard of unequal position of male and female children in
inheritance. The second major objection addressed to Hadzi¢ is related to the way
of regulating the institution of zadruga.®

Serbian Civil Code dedicates an entire chapter to this institute and defines
a family cooperative as follows:

Article 57: “A cooperative (zadruga) or a cooperative house (zadruzna kuca)
is understood to mean several persons of full age, living alone or with their offspring

> About zadruga in the middle ages see: C. Mummh, Cpiicko ceno y cpegrem sexy, EBonyra, Beorpan 2019,
171-182.

? Civil Code for Serbian Principality, proclaimed on Feast of Annunciation 25 March of 1844, Belgrade, Edito-
rial of Serbian Principality.

* M. Kulauzov, “Direct Reception of Roman Law in Serbian Civil Code - consortium ercto non cito and Serbian
Zadruga’, Ius romanum 2/2017, electronic edition, http://iusromanum.eu, 1/12; S. Ali¢i¢, ,,Sistematika odredbi
o obligacionim odnosima u Srpskom gradanskom zakoniku u svetlu sistematike Justinijanovih Institucija®,
Zbornik radova Pravnog fakulteta u Novom Sadu 2/2004, 117/134; A. Manenn1a, ,,PuMcka paBHa Tpaguiyja
y cprckom npay', 30opHuk pagosa IpasHoi daxyninieiia y Hosom Cagy 2-2004; C. Apamosuh, ,,Cprckn
rpabancku sakonuk (1844) 1 mpaBHYM TPAHCIUIAHTU — KOIMja ayCTPUjCKOT y30pa viu Buiie of tora?", Cpi-
cku ipahancku 3axonux — 170 ioguna, IlpaBun daxynrer Yausepsutera y beorpagy, Beorpan 2014, 13-46;
M. Pordevi¢, ,,Pravni transplanti i Srbijanski gradanski zakonik iz 1844 Strani pravni Zivot 1/2008, 62-84; J.
Jaumnosnh, ,,Cprickn rpabhanckn 3akoHMK 1 puMcko npaBo®, 150 ioguna og gonouwerwa Cpiickoi ipaharckot
saxonuxa, CAHY, Beorpan 1966, 49-66; J. Knexxesuh-ITonosuh, ,,Yieo 13BOpHOr pUMCKOT IpaBa y CPIICKO
rpabanckom sakonuky*, 150 roguna 150 ioguna og gonouwera Cpiickoi ipahanckoi sakornuka, CAHY, Beorpan
1996, 67-78; M. Tlonojaw, ,,Cprickn rpabaHCKY 3aKOHVK ¥ Ofpefide O IPUCBajarby AUB/BUX KUBOTHHA — pe-
LieMIIja USBOPHOT PUMCKOT mpasa’, Ananu IIpasroi paxyniieinia Yusepsuitieinia y beoipagy 2/2012, 117-134;
C. Aymunh, ,,YroBop 0 mociysnu y cprickoM rpahaHckoM 3aKOHMKY y cBeTTy puMCKor npasa‘, Cpiicku ipahan-
cku 3akonux — 170 ioguma, IlpaBun dakynrer Yausepsutera y beorpagy, Beorpan 2014, 219-230, Valentina
Cvetkovi¢-Pordevi¢, ,,Le basi romanistiche del codice civile serbo fra tradizione e modernita’, Roma e America.
Diritto romano comune 43/2022, 233-294.

® For example, C. JoBanosuh, ,,JoBau Xaynth, 713 nawie uctiiopuje u krouncesrociiu, beorpag 1931, 45; see also
C. ABpamosnuh, 19.
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in a community. They are mutually cooperative. Where there is no such communal
life, they are called inokosni (single).”®

Another definition of zadruga is given in Article 507:

“A cooperative (zadruga) exists, when both the common living and the (com-
mon) property are established by the virtue of kinship or adoption. A cooperative is
also called a house or a cooperative house (ku¢a zadruzna), as opposed to a private
(inokosna) house.”

The three elements of the legal notion of cooperative which can be ex-
tracted from these definitions are, that zadruga is: 1. family-based community; 2.
working and living community; 3. community of property.

1. A cooperative assumes at least two persons who are called cooperative
members (zadrugari). In practice, the cooperative counted a large number of
people, sometimes 100 members. A cooperative can only exist between persons
who are related to each other. Primarily, it is a community of blood relatives.
Although SCC does not specify that cooperative members can only be blood rel-
atives through the male line, as a rule this is the case.® Zadrugari can be blood rel-
atives both in the direct and collateral lines. They can also be half-brothers on the
father’s side and on the mother’s side, while stepchildren cannot be.” Apart from
blood kinship, the cooperative can also be based on kinship by adoption.'” The
cooperative consists only of men. Women could not be cooperative members."

2. For the existence of the cooperative it is necessary that its members live
and work together. However, this condition could be waived. An individual coop-
erative member could stay outside the cooperative for a certain period of time, for
example while serving in the army or studying. It does not affect his membership
of the cooperataive. Moreover, even if a person permanently leaves the common
life and work in the cooperative (for example, one son started trading in the city
or started working in the civil service), he will be considered a cooperative mem-
ber until he asked for his share to be separated from the cooperative property. In
other words, for membership in a cooperative, it is sufficient that there is a latent

¢ 57 Ilog 3agpyiom unu 3agpyxHom Kyhom pasymesa ce euude nuua iyHONEIHUX, CAMUX UL CA CBOJUM
ioitiomcinieom y 3ajegrunu scusehux. OHu cy y ogrowajy mehycodHom 3agpyxcru. I'ge makea 3ajegHunckoia
JHUB0TA Hema, 308y ce unokocHu. The term inokosni (unoxocru) means literally, belonging to a single persone.
7507 3agpyia je oHge, ige je cmeca 3ajegHuUHKOT HUBOILA U UMAA C6€30M CPOGCILEA UL YCB0jerbeM 1o Tpupogu
ocHosana u yiniephena. 3agpyia 3ose ce u kyha unu kyha 3agpymna 3a pasnuky og UHOKOCHe.

8 A cooperative can be formed by both blood relatives on the male and female lines. Children that a woman
gives birth to in a cooperative are related by the male line to the members of the cooperative among whom
they were born, and related by the mother’s line to persons from the family from which their mother came. If,
after the death of her husband, the mother returned to her former family with her children, they would, under
certain conditions, become cooperative members of that family. XK. Ilepuh, 3agpyscro iipaso o Ipahanckom
saxonuxy Kpamwesune Cpduje (1vol.), VsgaBauka kmyoxapuuia lerje Kona, Beorpagp 1924, 48.

? Stepchildren are the children the woman had from her previous marriage, so she brought them to the house
of her new husband. They cannot be cooperatives in their stepfather’s family. JX. ITepuh, (1924), 35.

1 In order for a person to be adopted, the consent of all cooperative members is required. JK. Ilepuh, (1924), 36.
! Explaining why women cannot be cooperative members, Peri¢ says that the work of men and women in a
cooperative is not the same - women’s work is smaller and less useful than men’s work, therefore it would not be
fair to equate them. JX. ITepuh, (1924), 29.
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common life, which is reflected in the fact that the absent person can always return
to the cooperative and live and work together again with the other members."

3. The interpretation of the third element - community of property caused
difficulties. On the basis of the art. 507, however, it is not clear, what is the exact
nature of the property of a family cooperative? Is it common property that each
member can use and dispose of, collective property owned and administrated by
all the members of the community, or co-ownership where the ideal parts belong-
ing to each of cooperative member are known and determined?

From other articles of the Code, most of the Serbian doctrine concluded
that Hadzi¢ had in mind the co-ownership of cooperative members. This inter-
pretation, which exists since XIX century, seems to be still dominant in the serbi-
an legal thought. It can be summarized in following way. Before SCC, in the con-
suetudinary law, zadruga was a indivisible community, with collective property
without defined shares. Hadzi¢ re-defined the property of zadruga as co-property
of cooperative members, with defined shares of individual co-owners, and zadru-
ga became divisible.”?

The main arguments in favor of this interpretation are, that in the SCC
there is a possibility of partition of property on request of individual members of
zadruga (Art. 492), members have the right to testamentary disposal of their ideal
share (Art. 521), and cooperative member is responsible for his personal debts
with his ideal share (Art. 515). Taking this conclusion for granted, opponents
proceeded to accuse Jovan Hadzi¢, that by qualifying the cooperative property in
this way, he contributed to it’s demise. The critique went to the point of accusing
Hadzi¢ for the spread of poverty in the Serbian countryside in the XIX century,
which poverty was at least in a part consequence of division of cooperatives into
less productive small households.

While to this point almost unanimous, the critique was divided on the
question, which were Hadzi¢’s motives for this legal solution? Some went so far, to
suggest that it was made with the specific aim of destroying the traditional rural
cooperative. More moderate theory, which later came to be dominant, is that this
solution has been made unconsciously, under the influence of roman law. Name-
ly, taken in consideration that Jovan Hadzi¢ has been educated on the principles
of the roman law (which was believed to be generally in favor of the individual
private ownership), it seemed plausible that he did not really understand the very
essence of the traditional cooperative property. Due to a fundamental misunder-
standing of the collectivistic spirit of the traditional cooperative and introducing
an individualistic principle, Hadzi¢ changed the nature of the legal institution of
traditional collective ownership, and transformed it into a co-ownership. Thus,
he practically abrogated the traditional collective cooperative property. In oth-
er words, the traditional Serbian rural family cooperative, based on the collec-

12 K. Tlepuh, (1924), 101-103.
3 T. Hukeruh, Ipahancku saxonux Kpamwesune Cpduje tipoitiymayer ognykama ogemwerva u oiuiiiie cegHuue
Kacayuonoi cyna, Tena Kon, Beorpag 1922, 317-319; M. Kulauzov, 10.
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tive ownership, was reformed using roman contract of partnership (societas) as a
model, which contract was based on co-ownership. It was in those provisions that
Hadzi¢’s critics saw new, externally inserted elements, which abolished the origi-
nal nature of the cooperative and had a devastating effect on its further survival.

In recent times, the generally unfavorable judgment of contemporaries on
Hadzi¢’s legislative work seems to be out of fashion. Nowadays, it is more popular
to write apologies than critiques of SCC. In the manner of époque, even the criti-
cisms of norms on zadruga became judged to be unfounded. Namely, it has been
found that traditional (pre-SCC) zadruga was something different than what the
critiques of the SCC imagined, and that the rules of consuetudinary law didn’t
differ that much of Hadzi¢s legislation. The critique was based on an idealized
and inaccurate picture of traditional cooperative family, mostly based on some
sketchy ethnographic descriptions, and sentimental stories about patriarchal life
in the countryside.' The reality, as depicted by authentic legal sources, was differ-
ent. The property rights of individual cooperative members on the shares in the
cooperative property mentioned in the SCC - the right to partition, the right to
testamentary disposition of the share, the possibility of guarantee for a personal
debt by the share - were by no means unknown in the Serbian legal tradition
before the adoption of the SCC. Court rulings from the time before the adoption
of the clearly testify that Hadzi¢’s legislation on zadruga did not differ from the
norms of consuetudinary law and legal practice already in existence."

So, Hadzi¢ can be found “not guilty” for decline in numbers of the family
cooperatives in the XIX century. He didn’t enable the cooperative members to
exercise the right to share it, but rather legalized a trend that existed before. It
should be however noticed that some legislations explicitly prohibited division
of zadruga, while Hadzi¢ didn’t even try to do it. Most notably, Austrian legisla-
tion prohibited explicitly division of family cooperatives in the Military Frontier
(ger. Militdrgrenze; ser. Bojua Kpajuna), a predominantly Serb-inhabited border-
land along the border with the Ottoman Empire, whose inhabitants (Grenzer)
the House of Habsburg granted various privileges as a compensation for their
military service. The reason for favoring the collective farming was the fact that
it facilitated the continuity of agricultural production in the case of drafting the
peasant-soldiers (Wehrbauer) into the military. In a larger farming community,
missing a workforce of a single person was not that much of a problem like in a
small household. However, should be noted that in practice the prohibition on
dividing the cooperatives into single family households has often been circum-
vented. Several elementary families would de facto divide the property among
them, although they would be formally still united in a zadruga.'s

'* M. Credanoscky, ,Koguduxaropcku pas Banrasapa bornmmtha n Jopana Xanmha®, in: Ciiio tiegeceiti ioguna
og goxouierva Cpiickol ipaharckoi saxonuxa (1844-1994) (ed. Muoppar Joswunh), Beorpan 1996, 133.

'* M. Kulauzov, ,Pravila obi¢ajnog prava o deobama porodi¢nih zadruga juznih Slovena®, Zbornik radova
Pravnog fakulteta u Novom Sadu 2/2010, 281-289; M. Kulauzov, ,,Pravila obi¢ajnog prava o imovini u porodi¢noj
zadruzi juznih Slovena®, Zbornik radova Pravnog fakulteta u Novom Sadu 1/2009, 305-315.

¢ M. Kulauzov, (2010), 283-284.
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2. LATER DEVELOPMENTS. ZADRUGA
AS A MODERN FARMER’S COOPERATIVE

Serbian Civil Code was de facto abolished after the liberation of Serbia in
WWII in the 1944 after hundred years of application, and formally abrogated in
1946, although some of it's norms continued to be in use in the case of existence
of lacunas in the currently applicable law — a praxis that continues even nowadays
in some specific areas of law.

Well before the abrogation of SCC, in spite of both the legal measures and
nostalgia for good, old days of idyllic pastoral life in extended family, zadruga
became rare as a type of family life. However, extended family with common
property didn't completely disappear even to this day, especially in the country-
side, and it is far from being a defunct legal institute. But the regulation of prop-
erty relations in extended family after WWII became quiet different from the
traditional zadruga. It is regulated in the currently valid Serbian Family Law of
2005" under the name of family community (porodicna zajednica; nopoouuna
3ajeonuya) in the art. 195. There are many, including very recent, examples in the
praxis of serbian tribunals of applications of this rules. But, not only the name,
but also the norms for such a community are different than traditional zadruga.
Porodi¢na zajednica is not a legal entity but a group of persons, it is egalitarian
and without elected chief, and it is defined as common property of all the owners
with undefined shares, so that all the owners can use it directly and make deci-
sions regarding administration of the property.

So, original zadruga does not exist anymore in the family law. But it doesn’t
mean that it is without importance nowadays. Let us remind that a number of his-
torical institutes of private law found application in the public law. The norms of
roman law on avulsion in a riverbed are today used for demarcation of not only
private properties, but the State borders also. The political representation in mod-
ern democracies is also partially based on concept of representation from private
law. Something similar happened with zadruga. It disappeared from the family law,
but it became a basis for a development of a specific type of commercial enterprise.

The idea of zadruga had a huge impact on leftist economic and political
thought in Serbia in the XIX century. Especially important in that regard is the
thought of Svetozar Markovi¢, a very influential Serbian political writer and
founder of the Radical party, the leading serbian political party at the end of XIX
and the beginning of the XX century. Markovi¢ held zadruga in high regard, as
well as other elements of communitarianism in Serbian tradition: associations
who possessed common property like the village commune (opstina; onwmuna);
mutual help of the members of a village (not necessarily relatives) in occasion of
big works like, harvest or building a house (moba and zamanica); and material
help from common founds in the case of trouble (pozajmica). He has seen in

17 Porodi¢ni zakon, Sluzbeni glasnik RS, br. 18/2005, 72/2011, 6/2015

38



Samir Ali¢ié, Valentina Cvetkovié¢ Dordevié

them the seed of possible future socialist society, although he considered the pa-
triarchal elements necessary to be eliminated. Svetozar Markovi¢ didn't only see
zadruga as a model for modernization of the agricultural production based on
socialist principle. He considered also creation of manufacturing, credit and even
consumer co-operatives. A variety of societies and enterprises named zadruga
were founded in the second half of the XIX century."®

Some of them were not even founded with intention of making profit, but
with cultural, educational or philanthropic goals, like Serbian editorial zadruga
(Srpska knjizevna zadruga). It was a society founded in 1892 in Belgrade by a
group of scientist and writers. It's members had an obligation to pay an annual
subsidy, and had a right to get a copy of all the editions published in that year, and
to participate in the assembly of zadruga. This society exists still as an important
learned society.”

While the family cooperatives were rapidly disappearing at the end of XIX
century, the idea of zadruga did not; it continued to exist in a different form, lib-
erated from it’s patriarchal elements. First modern village cooperatives, also called
zadruga, were established at the end of XIX century by the followers of Svetozar
Markovi¢, most notably by Mihalo Avramovi¢, which is sometimes called a father
of zadruga movement (zadruzni pokret). Rural cooperatives inspired by traditional
zadruga continued to exist in the Kingdom of Jugoslavia. In the 1937 first law on
zadrugas, valid for all the territory of Jugoslavia, was enacted. By then, this term
indicated modern farmer’s cooperatives, inspired by traditional zadruga family.*

The specific socialist system that has been introduced in Jugoslavia after
WWII, so called self-management socialism, was greatly influenced by the ideas
of Svetozar Markovi¢. It was based on the ideas of collective property of workers
on the means of production, and on the self-management system in which the
most important decisions were brought by assembles of workers, and those of
minor importance by the organs elected by them. There were experiments of col-
lectivization of land too in the form of zadruga, which were, however, considered
a failure, and the collectivization was since the 70’s generally limited to industrial
enterprises. Well before the end of the communist regime, the number zadrugas
begun to diminish, and this process accelerated after the dissolution of commu-
nist system after 1990.

It is interesting to note, that while the industrial social enterprises com-
pletely disappeared after the fall of communism, farming cooperatives, which
were considered less successful, survived, although in smaller number. Moreo-
ver, recently the interest in this type of enterprises rose, and Serbian government

18 B. Munnh, CxBaramwa CBetoszapa Mapkosuha o 3afpyrama 1 BIX0BOj Y031 Y LPYLITBEHOM IIPe0dpaxajy,
Ananu Ipasroi paxyniteitia Yusepsuitieinia y beoipagy 3/1975, 259-272.

¥ Jb. Tprosuesnh, Mcitiopuja Cpiicke xruxcesHe 3agpyie, CpIicKa KibJDKeBHa 3afipyra, beorpapm 1992; D.
Stojanovi¢, ,Imagining the zadruga. Zadruga as a Political Inspiration to the Left and to the Right in Serbia®
1870-1945 Revue des Etudes Slaves 3/2020, 333-353.

2 M. ABpamosuh, Tpugeceiii ioguna 3agpyxrol paga, 1894-1924, 3emyHcka mraMnapuja I/raBHor caBesa
CPIICKMX 3eM/bOPAIHMYKIX 3a/ipyra, 3eMyH 1924.

39



Collective farming community (zadruga) in Serbian civil code of 1844 ...

even launched recently project of reviving zadruga, especially in underdeveloped
regions.

The institute of zadruga is regulated predominantly with the recent Zakon
o zadrugama (Law on cooperatives) from 2015.*' As a curiosity, it is worth men-
tioning that the current Constitution of Serbia promulgated in 2006 protects
explicitly the cooperative (zadruga) property as one of the forms of the property:

Equality of all types of property

Article 86

Private, cooperative and public property shall be guaranteed. As public proper-
ty shall be considered State property, property of autonomous province and property
of local self-governing units. All types of property shall have equal legal protection.

The existing social property shall become private property under the terms, in
a manner and within the deadlines stipulated by the law.

Resources from the public property can be alienated in a manner and under
the terms stipulated by the law.”

So, property of a zadruga is guaranteed as a specific type of property. Obvi-
ously, cooperative property is neither public nor private, but sui generis. But it is
distinguished from social property, a form of collective property inherited from
communist period, which, is according to constitution, to be abolished and become
private property in the near future. The Law of Cooperatives too, in the art. 108,
clearly distinguishes cooperative property from the social property, and it is pre-
scribed a possibility of transformation of social property into cooperative property.

The currently valid Law of cooperatives does not define the nature of the
cooperative property. It only enumerates in the art. 53 the property rights that
can be part of this type of property, establishes how it can be formed or alienated,
and briefly proclaims:

Assets of a cooperative are cooperative property.*
But again, there is no legal definition of cooperative property.

3. IN SEARCH OF THE POSSIBLE DEFINITION OF THE ZADRUGA PROPERTY.
SERBIAN CIvIL CODE OF 1844 AND THE ROMAN LAW

The common misconception, according to which the traditional Serbian
zadruga property was a form of indivisible collective property, which was trans-

*! Zakon o zadrugama, Sluzbeni glasnik RS, br. 112/2015

?2 Ustav Republike Srbije, Sluzbeni glasnik RS, br. 98/2006 i 115/2021

» PasHotipasHociil ceux 06nuka céojune. Ynaw 86 Jemue ce iipusailing, 3agpyiHa u jasHa céojura. Jasxa ceéoju-
HA je gpiasHa cé0juna, céojuHa ayimioHoMHe HoKpajute, c60jura jegunuye nokanue camoyipase. Céu odnuuu
ceojune umajy jegraxy apasny sawinuiny. Ilocitiojeha gpywiitisena céojuna tipeitisapa ce y upusaimiry c60juHy
il0g ycnosuma, Ha HA4UH u y poxosuma upegeuhenum saxonom. Cpegcitiea u3 jasHe ceojue oilyhyjy ce Ha
HA4UH U 110g YC06UMA YILEPHEHUM 3aKOHOM.

* Vmosuna 3agpyie je y 3agpyicHoj c6ojuri.
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formed in the SCC in a divisible co-property, is, as said before, misleading: coop-
erative property was divisible even before the enactment of SCC.

But, are the facts, that there is a possibility of partition of property on re-
quest of individual members of zadruga (Art. 492), that members have the right
to testamentary disposal of their ideal share (Art. 521), and that cooperative
member is responsible for his personal debts with his ideal share (Art. 515)%,
enough to mark zadruga property as a form of co-owned property, as most of
scientists does?

It seems that cooperative property, both in serbian customary law, in SCC,
and in contemporary law, does not correspond to the roman notion of co-owned
property,* for a number of reasons:

- co-owned property in Roman law has defined shares; zadruga does not
(SCC art. 508). If shares are defined, it is not zadruga anymore;

- acts of administration in co-owned property (like leasing it) are to be de-
cided by those who have a majority of shares, and it can be even one share holder,
if he owns majority of the property. In zadruga, it is not the case: organs elected
by the members of zadruga are responsible for the acts of administration. In the
traditional zadruga family, it was usually the oldest male; but it wasn’t necessarily
the case (SCC art 510).

- the acts of extraordinary administration (like alienating parts of property)
in roman co-ownership are to be decided by all the share holders, no matter how
small their shares be. In some contemporary civil law legislations it can be a qual-
ified majority (like, the holders of two thirds of the shares in Italian civil code, art.
1008).” In zadruga, it is most commonly decided by consensus of members (SCC
art. 510), or by simple or qualified majority by principle one person-one vote.

- co-ownership does not lead to a creation of a legal person separated by the
members. Zadruga is a legal person on it’s own (SCC art. 58).

- it is true that there is possibility to dispose one’s share in zadruga by tes-
tament, and that a member of zadruga in SCC can be responsible for his debts
by his share; but otherwise, it is not possible to dispose by own share by legal
transactions inter vivos like by selling or by gift, what is possible in co-owner-
ship.?®

» About a not directly related but interesting problem in contemporary serbian law (the payment of debt from
inherited property) see: V. Colovi¢, ,,Ste¢aj nad imovinom ostavioca (zaostavitinom) kao oblik li¢nog stecaja®,
Strani pravni Zivot 3/2020, 75-88.

% On roman notion of co-property, see: G. Von Beseler, ,Miteigentum®, SDHI 7/1941, 421-423; S. Perozzi,
“Saggio critico sulla teoria della comproprietd”, Scritti giuridici, I - Proprieta e possesso, Milano, Giuffre 1948,
437-554; S. Perozzi, “Un paragone in materia di comproprietd’, Scritti giuridici, I - Proprieta e possesso, Milano,
Giuffre 1948, 555-584; L. Barassi, Proprietda e comproprieta, Giuffre, Milano 1951; A. Biscardi, “La genesi della
nozione di comproprietd”, Labeo 1/1955, 156-165; M. Bretone, Servus communis. Contributo alla storia della
comproprietd romana in eta classica, Jovene, Napoli 1958.

¥ Codice Civile, Gazzeta Ufficiale n. 79/1942

8 Peri¢ had a different attitude according to which members of zadruga could dispose of their share also by
inter vivos legal transactions. JK. ITepuh, 3adpyscro npaso no Ipaharckom 3axonuxy Kpamwesune Cp6uje, IV - O
TIOCTAHKY U NMPeCTaHKY 3aapyre, VIsnaBauka kmwypkapuuia lere Kona, beorpaz 1920, 101.
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So, property of zadruga is definitely not a co-owned property; but for
abovementioned reasons (the possibility of division), it doesn't fit into the classi-
cal notions of collective property either. Such a form of property exists in mod-
ern Serbian family law. The family property is commonly owned, and there is a
possibility of alienation of property by any member of the community, if others
do not oppose. In SCC it is not allowed to the members of the family cooperative
to alienate the commonly owned assets. Only if chief of zadruga alienates a thing
belonging to community, and other members do not object within a year, the
transaction is valid (SCC art. 510).

On the basis of the right of family members to oppose the transactions ma
()de by the patriarch of zadruga, we can conclude that the Serbian family cooper-
ative has also nothing to do wdith the Roman agnatic family. While in Rome the
pater familias has the right to dispose of the entire property, the head of zadruga
is more like the first among equals, and has no abusus over the cooperative prop-
erty.

There are much more similarities between zadruga and roman consortium
ercto non cito. These similarities have been noted in literature several decades
ago. They might be casual, based on similarities between social and economical
development between the ancient Rome and medieval and early modern Serbia.
But, recent research provided significant proofs to believe that Jovan Hadzic used
ideas from roman law to create the regulation regarding zadruga in the SCC.”

It is interesting to note that rules regarding zadruga are according to the
norms of SCC (art. 494) applicable to regulate the hereditary communion too: a
obvious association with the roman consortium ercto non cito (or dominio non di-
vis0).** Also, there is possibility for family members to have separate private prop-
erty, if it is created not by work in community, but in other way - a hint of roman
peculium. Also, it is interesting to note that apart of the patriarch (staresina) of
zadruga, SCC mentions a matriarch (staresica), whose position is similar to that

2 M. Kulauzov, (2017), 1-12; A. Manenuiia, 20-21.

30 On consortium in the roman law see: S. Solazzi, “«Tutoris auctoritas» e «consortium»”, SDHI 12/1946, 7-44;
H. Ankum, «La vente d’'une part d’'un fonds de terre commun dans le droit romain classique», BIDR. 83/1980,
67-107; W. Waldstein, ,,Eigentum und Gemeinahl im rémischen Recht®, Fiir Staat und Recht. Festschrift fiir
H. Schambeck, Berlin, Duncker & Humblot, 1994, 169-182; T. Drosdowski, Das Verhiltinis von actio pro
socio und actio communi dividundo im klassischen romischen Recht, Duncker und Humblot, Berlin 1998; D.
Daube, “«Consortium» in Roman and Hebrew Law”, The Juridical Review 52/1950, 71-91; W. Kunkel, “Ein
unbeachtetes Zeugnis iiber das rémische Consortium’, Annales de la Faculté de Droit d‘Istanbul 4-5/1955, 56-
78; H. L. W. Nelson, ,,Zur Terminologie der romischen Erbschaftsteilung: Ercto non cito. Familia erciscunda®,
Glotta. Zeitschrift fiir griechische und lateinische Sprache 44/1966, 41-60; S. Tondo, “Il consorzio domestico
nella Roma antica’, Atti e memorie Acc. toscana di sc. e lett. «La Colombaria» 40/1975, 131-218 ; L. Gutierretz-
Masson, Del « consortium » a la « societas », I: « Consortium ercto non cito », Madrid, Univ. Complutense 1987;
S. Tondo, “Ancora sul consorzio domestico nella Roma antica’, SDHI. 60/1994, 601-612. Specifically on the
rapport between consortium and the hereditary communion see: M. Bretone, “«Consortium» e «communio»”
Labeo 6/1960, 163-215; ]. Baron, Die Gesammtrechtsverhdltnisse im Romischen Recht, M. Keip, Frankfurt 1968;
A. Torrent, “Notas sobre la relacién entre «communio» y copropiedad” Studi Grosso 2, Torino 1968, 95-116; A.
Fernandez Barreiro, “La «actio communi dividundo utilis»”, Estudios Santa Cruz Teijeiro 1, Univ. de Valencia,
Fac. de Derecho, 1974, 267-284.
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of the roman mater familias: she has no rule in administration of the property,
but the organization of work of the female members of zadruga is her competence
(SCCart. 111).

4. CONCLUSION

Collective farming community or zadruga, as regulated in SCC, does not fit
in any of modern legal categories of property defined by owner. It is not individu-
al, nor classical common or collective property, but it is also not the co-ownership
as often stated. It is a specific type of property that has been developed on the
basis of the traditional serbian institution of family community. It was initially
regulated by consuetudinary law. For the first time it was regulated in a systematic
manner in the Serbian Civil Code of 1844, in a manner that has presumably been
influenced by the roman consortium ercto non cito.

While some other legislations like Austrian, prohibited division of zadru-
ga, SCC allowed it. Still, it is not enough to define the property of zadruga as
co-property. Rather, it is a specific form of collective property, which can't fit into
any modern category.

Just as roman consortium, zadruga evolved from extended family into a
sort of partnership-based enterprise in the XIX century, which was liberated of
patriarchal elements, and not based on kinship anymore, although the regime of
collectively owned property remained similar to the original family-based com-
munity. Since the end of the XIX century, the term zadruga started to be used to
indicate rural cooperatives, not based on the kinship anymore.

It is, however, not a completely new institute, that only uses the name of
the old institute. The Serbian cooperative law distinguishes itself strongly from
the solutions that can be found in comparative law by equality of the members
and direct decision-making of the members of cooperative. Both principles are
inherited from traditional community and the roman law, and are not present
in some other legislations. For example, in the Law of the People’s Republic of
China on Specialized Farmer’s Cooperatives of 2006 (emended in 2017)* in the
art. 22 allows a possibility that members of a cooperative who disproportionally
contribute with their shares to the capital of the cooperative have bigger influence
on decision-making. For the big cooperatives of more than 150 members the art.
32 allows a possibility of creation of a representative governing assembly, instead
of assembly of members.

So, the ownership regime of modern Serbian cooperative is at leas partially
inspired by the family-based zadruga, which derivates from Serbian consuetu-
dinary law, and it's modernized form is created in the SCC under the influence

3! Law of the People’s Republic of China on Specialized Farmers Cooperatives, adopted at the 24" Meeting of
the Standing Committee of the Tenth National People’s Congress on October 31 of 2006, enacted by Presidential
Decree No. 57, last time amended on 27 December 2017
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of the roman law. In that light, research of the roman consortium family, roman
partnership (societas) and the connected institutes like actio familiae erciscundae
could be of great importance to fully understand the regime of the zadruga prop-
erty in contemporary serbian law.*

Bibliography

Ali¢i¢, S. ,,Sistematika odredbi o obligacionim odnosima u Srpskom gradanskom
zakoniku u svetlu sistematike Justinijanovih Institucija“, Zbornik radova
Pravnog fakulteta u Novom Sadu 2/2004, 117-134.

Amranh, C. ,,YroBOp 0 IOCITY31 y CpIICKOM rpal)aHCKOM 3aKOHVKY Y CBET/TY pUM-
ckor npaBa‘, Cpiicku ipahancku 3akonux — 170 ioguna, ITpaBHu dakynrer
Yuusepsurera y beorpany, beorpan 2014, 219-230.

Aspamosuh, M. Tpugeceini ioguna 3agpyxcHoi paga, 1894-1924, 3emyHcKa mTam-
napuja [JmaBHOT caBesa CpIICKMX 3eM/bOPaJHNYKIUX 3apyTa, 3eMyH 1924.

Aspamosuh, C. ,,Cpricku rpahancku 3akoHuk (1844) u npaBHM TPaHCIUIAHTA —
KOIINja ayCTPUjCKOT y30pa mam Buile off Tora?’, Cprcku ipaharncku 3ako-
Hux — 170 ioguna, ITpaBHu dakynretr Yuusepsurera y beorpany, beorpap
2014, 13-46.

Ankum, H. «La vente d’'une part d'un fonds de terre commun dans le droit ro-
main classique», BIDR. 83/1980, 67-107.

Barassi, L. Proprieta e comproprieta, Giuftre, Milano 1951.

Baron, L. Die Gesammtrechtsverhdltnisse im Romischen Recht, M. Keip, Frankfurt
1968.

Beseler, Von G. ,Miteigentum®, SDHI 7/1941, 421-423.

Bretone, M. “«Consortium» e «communio»” Labeo 6/1960, 163-215.

Bretone, M. Servus communis. Contributo alla storia della comproprieta.

Cvetkovi¢-Dordevi¢, V., Le basi romanistiche del codice civile serbo fra tradizione
e modernita’, Roma e America. Diritto romano comune 43/2022, 233-294.

Colovi¢, V. ,,Ste¢aj nad imovinom ostavioca (zaostavitinom) kao oblik li¢nog
stecaja“, Strani pravni Zivot 3/2020, 75-88.

Biscardi, A. “La genesi della nozione di comproprieta”, Labeo 1/1955, 156-165.

Fernandez Barreiro, A. “La «actio communi dividundo utilis»”, Estudios Santa
Cruz Teijeiro 1, Univ. de Valencia, Fac. de Derecho, 1974, 267-284.

Daube, D. “«Consortium» in Roman and Hebrew Law”, The Juridical Review
52/1950, 71-91.

Hannnosuh, J. ,,Cprcku rpahaHcky 3aKOHVUK U PUMCKO IIpaBo‘, 150 foguxa og
gornowerwa Cpiickoi ipahanckoi sakonuxa, CAHY, beorpay 1966, 49-66.

32 Serbia is facing the challenge of redefining it's law of corporation in the process of harmonization of law as the
part of accession to the European Union, see for example M. Mijatovi¢, ,,Izazovi recepcije prava Evropske unije
u Srbiji - primer korporativnog prava u Srbiji‘, Strani pravni Zivot 1/2019, 91-102.

44



Samir Ali¢ié, Valentina Cvetkovié¢ Dordevié

Drosdowski, T. Das Verhdltinis von actio pro socio und actio communi dividundo
im klassischen romischen Recht, Duncker und Humblot, Berlin 1998.
DPordevi¢, M. ,,Pravni transplanti i Srbijanski gradanski zakonik iz 1844° Strani

pravni Zivot 1/2008, 62-84.

Gutierretz-Masson, L. Del « consortium » a la « societas », I: « Consortium ercto
non cito », Madrid, Univ. Complutense 1987.

Gordon, W. M. “D. 33.2.31 - Usufruct and common property”, Studi Grosso 4,
Torino 1971, 305-313.

Vimnjuh, H. Hcitiopuja sagpyie kog Cpda, Cy>xdenu nmuct, beorpap 1999.

Joanosuh, C. ,,JoBan Xaymh®, /I3 Hawe ucitiopuje u krouxesHociiu, beorpay 1931.

Kulauzov, M.“Direct Reception of Roman Law in Serbian Civil Code - consorti-
um ercto non cito and Serbian Zadruga’, Ius romanum 2/2017, electronic
edition, http://iusromanum.eu, 1/12.

Kulauzov, M. ,,Pravila obi¢ajnog prava o deobama porodi¢nih zadruga juznih
Slovena®, Zbornik radova Pravnog fakulteta u Novom Sadu 2/2010, 281-289.

Kulauzov, M. ,,Pravila obi¢ajnog prava o imovini u porodi¢noj zadruzi juznih
Slovena“, Zbornik radova Pravnog fakulteta u Novom Sadu 1/2009, 305-315.

Kunkel, W.“Ein unbeachtetes Zeugnis tiber das romische Consortium”, Annales
de la Faculté de Droit d'Istanbul 4-5/1955, 56-78.

Kuexxesuh-ITonosuh, [I. ,,Yieo usBopHOr puMcKor mpaBa y cpickoM rpaban-
CKOM 3aKOHMKY", 150 ropuHa 150 ioguna og goHouiera Cpiickol ipaharckoi
saxonuka, CAHY, beorpap 1996, 67-78.

Marnennna, A. ,,PyMMcKka IpaBHa Tpaguiuja y CpICKOM IIpaBy ', 300pHuk pagosa
IIpasHoi gpakynitietnia y Hosom Cagy 2/2004, 1-23.

Mostarda, E. La comunita ereditaria, doctoral disertation, University of Pisa
2013/2014, 18-28.

Mijatovi¢, M. ,,1zazovi recepcije prava Evropske unije u Srbiji - primer korpora-
tivnog prava u Srbiji‘, Strani pravni Zivot 1/2019, 91-102.

Muumh, C. Cpiicko ceno y cpegrwem sexy, EBonyra, beorpazm 2019.

Mwummh, B. CxBaramwa CseTo3zapa Mapkosnha o 3agpyraMa i BUX0BO] YI031 Y
IpyLITBEHOM Ipeodpakajy, Ananu IIpasHoi gpakynitieitia Yusep3uitieitia y
Beoipagy 3/1975, 259-272.

Nelson, L. W. ,,Zur Terminologie der romischen Erbschaftsteilung: Ercto non
cito. Familia erciscunda®, Glotta. Zeitschrift fiir griechische und lateinische
Sprache 44/1966, 41-60.

Huxkeruh, I. Ipahancku 3axonux Kpamesune Cpduje tipoitiymauer ognykama oge-
mwerva u otiuitie ceguuye Kacayuonoi cypa, Iena Kon, beorpap 1922.
Perozzi, S. “Saggio critico sulla teoria della comproprieta’, Scritti giuridici, I - Pro-

prieta e possesso, Milano, Giuftre 1948, 437-554.

Perozzi, S. “Un paragone in materia di comproprieta’, Scritti giuridici, I - Proprieta

e possesso, Milano, Giuftre 1948, 555-584.

45



Collective farming community (zadruga) in Serbian civil code of 1844 ...

[Tepuh, K. 3agpysro dpaso o Ipaharckom 3axonuxy Kpamwesune Cpduje, IV -
O mocTaHKy 1 IpecTaHKy 3aapyre, VagaBauka KmypkapHuua lene Kowa,
beorpap 1920.

[lepuh, XK. 3agpyxno apaso o Ipaharckom 3axonuxy Kpamwesune Cpéuje (I
meo), VsmaBauka kwokapuuia lere Kona, beorpan 1924.

[Tonmojan, M. ,,Cpricku rpabaHcky 3akOHUK M ofpende O IpHCBajamy JUB/BUX
JKUBOTMIbA — pellelIyija U3BOPHOT PUMCKOT IpaBa‘, Ananu IIpasnoi ¢a-
kynitewia Yusepsuitieiia y Beoipagy 2/2012, 117-134.

Stojanovi¢, D. ,,Imagining the zadruga. Zadruga as a Political Inspiration to the
Left and to the Right in Serbia“, 1870-1945 Revue des Etudes Slaves 3/2020,
333-353.

Solazzi, S. “«Tutoris auctoritas» e «consortium»”, SDHI 12/1946, 7-44.

Credanosckn, M. ,, Kogubukaropckn pax Banrazapa borummha u JoBana Xa-
rha in: Citio tiegeceini ioguna og goHowera Cpiickoi ipaharckol 3akoHu-
ka (1844-1994) (ed. Muoppar Josuunh), beorpap 1996, 119-143.

Torrent, A. “Notas sobre la relaciéon entre «communio» y copropiedad” Studi
Grosso 2, Torino 1968, 95-116.

Tprosuesuh, Jb. Mcitiopuja Cpiicke krousxesHe 3agpyie, CpIicka KibJDKeBHA 3a-
npyra, beorpan 1992.

Tondo, S. “Ancora sul consorzio domestico nella Roma antica’, SDHI. 60/1994,
601-612.

Tondo, S. “Il consorzio domestico nella Roma antica”, Atti e memorie Acc. toscana
di sc. e lett. «La Colombaria» 40/1975, 131-218.
Vanzetti, M. “Il pegno su parte indivisa e le azioni divisorie”, BIDR. 73/1970, 289-321.

Waldstein, W. ,,Eigentum und Gemeinahl im rémischen Recht®, Fiir Staat und Re-
cht. Festschrift fiir H. Schambeck, Berlin, Duncker & Humblot, 1994, 169-182.

Legal Sources

Civil Code for Serbian Principality, proclaimed on Feast of Annunciation 25
March of 1844, Belgrade, Editorial of Serbian Principality

Codice Civile, Gazzeta Ufficiale n. 79/1942

Decision of the Court of Cassation of Serbia Rev. 3450/2021 of 20. 10. 2021.

Law of the People’s Republic of China on Specialized Farmers Cooperatives,
adopted at the 24™ Meeting of the Standing Committee of the Tenth Na-
tional People’s Congress on October 31 of 2006, enacted by Presidential
Decree No. 57, last time amended on 27 December 2017

Porodi¢ni zakon, Sluzbeni glasnik RS, br. 18/2005, 72/2011, 6/2015

Ustav Republike Srbije, Sluzbeni glasnik RS, br. 98/2006 i 115/2021

Zakon o zadrugama, Sluzbeni glasnik RS, br. 112/2015

46



