Viadimir MIKIC* UDC 323(411)
Institute for Comparative Law DOI: 10.5937/adpn2402041M
Belgrade Original scientific paper

POTENTIAL CONSTITUTIONAL DESIGNS
FOR AN INDEPENDENT SCOTLAND™

Abstract

In 2014 the Scots voted by a small margin against the pro-
posal that their country should become independent from the Unit-
ed Kingdom. However, in 2016 British citizens chose, again with a
knife-edge majority of votes, that the United Kingdom should leave
the European Union. Motivated by this fact and backed by contin-
uous voters’ support expressed in regional and national elections,
Scottish political elite has been for many years expressing the am-
bition to demand a second referendum for independence. In case
that another noteworthy occasion for establishing an independent
Scottish state arrives in the near future, answering the question
regarding its plausible constitutional foundations gains notewor-
thy value. Some of the responses to this question are contained in
earlier proposals for a written constitution for Scotland, but many
other had already been established in 1997 by the devolved insti-
tutions in that part of the United Kingdom. They are recognized as
well-grounded to be transferred into the constitutional structure
that a new independent state at the north of the British Isle could
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Author’s remark: This article does not in any way express the author’s position on the eventual-
ity of Scotland’s independence, nor does the author pretend to forecast further political devel-
opments in the United Kingdom or Scotland. Its sole purpose consists in laying out analysis of
proposed models for constitutional framework for Scotland if its voters and main political sub-
jects do in future come to the conclusion that it should leave the UK and become an independent

state. If their wishes materialize, the process of making Scotland independent would hopefully

be organized with the consent of the UK authorities, in particular because in November 2022

the United Kingdom Supreme Court unanimously ruled that the Scottish Parliament is not em-
powered to legislate on an independence referendum.
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adopt. Potential constitutional foundations for Scotland are not
shallow. They have been developing for more than half a century
and could readily be put in place if Scotland gains independence.
In this article available models for the constitutional arrangements
for an independent Scotland are analyzed, coupled with the prin-
ciples on which the new state would be based on, and proposed
institutional frameworks for an independent Scotland are outlined.

Keywords: Constitution of Scotland, Devolution in the United King-
dom, Referendum on Independence

1. INTRODUCTION

In 2024, we mark the tenth anniversary of the unsuccessful referen-
dum for an independent Scotland, aimed at this region’s secession from the
United Kingdom. On September 18, 2014, with the turnout of impressive 84
per cent of voters, 55 per cent of Scottish citizens voted against the propos-
al of constituting an independent Scottish country, while slightly less than
45 per cent of voters supported the idea of a free Scottish state (Mclnnes
et al. 2014, 1). The referendum procedure was based on the Scottish Inde-
pendence Referendum Act, which was adopted by the Scottish Parliament
in November 2013, receiving the Royal Assent a month later.

The relief of the opponents of independence proved temporary. In 2016,
throughout the UK another referendum was organized. In a neck and neck
finish, the UK decided to leave the European Union. On the basis of this
event (the Brexit), Scotland had left the EU against its express will, because
more than 60 per cent of its voters and the majority in all of the constitu-
encies in Scotland voted for the “Remain” option, meaning that the Brexit
was “primarily decided by the voters from England” (Radomska 2019, 40).
Now, the legitimacy of the 2014 referendum might be put into question, be-
cause, by the wording of the Scottish First Minister, “when people last voted
on the issue, (...) they were told by the British government (...) that the on-
ly way to protect Scotland’s place in [the EU] was to reject independence”
(Sturgeon 2023, 43). Additionally, at the time of the 2014 referendum, many
Scottish voters “assessed that Scotland was too weak to create its own state
[and] that the [EU] might not accept it” (Radomska 2019, 46).

Scottish reaction to the Brexit appeared to be determined and con-
sistent. Comfortably the largest party in Scotland, the Scottish National
Party (SNP), which has been in power in Scotland since 2007, has been in-
tensifying its calls for a new independence referendum, claiming that an
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independent Scotland could and should (re)gain a full membership in the
EU. In the actual session of the Scottish Parliament, a devolved legislature
of Scotland, the ruling SNP has 63 out of 129 seats (previous election were
held in 2021, while the next ones are scheduled for 2026, and identical re-
sult was obtained in the last election for Scottish Parliament in 2016). Fur-
ther questioning the legitimacy of the UK government in Scotland, Brexit
could be become momentous for the cause of independence of Scotland.

Ever since 1997, the UK has been representing a special type of a
unitary state. Namely, in that year the then Labour Government started with
the so-called devolution process, legally granting a high level of self-gov-
ernment to Scotland, Wales, and Northern Ireland. The Scotland Act of
1998 enabled significant constitutional concessions to it by the UK. The
Act devolved important set of competences to the Scottish Parliament and
the Scottish Government. “Using [this] change of English policy” (Scot-
land Act 1998, 43), 74 per cent of the Scottish voters supported the estab-
lishment of a Scotland’s own parliament, while 63 per cent voted for Scot-
land’s tax-raising powers, which represented “a resounding success” (Mény
& Knapp 1998, 37).

On the basis of these acts and decisions, Scotland was given auton-
omous legislative and executive bodies, the Scottish Parliament and the
Scottish Government respectively. In contrast to the devolution to Wales,
which was predominantly of administrative nature, the powers devolved
to Scotland and Northern Ireland were effectively very wide. These two
political units of the UK were given all the political and legal competenc-
es with the exceptions of foreign policy, defence, national fiscal policy and
constitutional matters. In effect, the Scottish institutions were empowered
to adopt laws in any domain which was not reserved.

Scotland’s devolved authorities accelerated demands for a second ref-
erendum. This development of events reintroduced the question of whether
a Scottish statehood could be reinstated sooner than expected, and also led
to searching for answers to the question that is perhaps not overriding, but
bares a high degree of significance: what would the constitutional frame-
work of such a state look alike? In other words, there is a need to inquire
whether which type of a constitutional system would replace the one actu-
ally existing in Scotland, in case the current institutional arrangements are
one day esteemed to be no more sustainable.

Even though the proposals for an independent Scotland’s constitu-
tional arrangements are not numerous, there is room to assess the basic
directions of reflecting about the arrangement of a potential Scottish state.
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The earliest proposal of a Scottish constitutional document is the cre-
ation of the SNP (the 1964 Model) (Bulmer 2011, 681). The SNP had circu-
lated a similar draft in 1977 (the 1977 Model) (Bulmer 2020), hoping that
Scottish voters would support it in referendum after the eventual procla-
mation of independence (Bulmer 2011, 674). A few decades later, in 2000,
Neil MacCormick, a prominent professor of law and independence protag-
onist had claimed that “there is in fact a very broad consensus about key
points of a constitution in Scotland” (MacCormick 2000, 722). Two years
later, the SNP published the document named 7he Scottish Constitution,
with MacCormick as its architect (Bulmer 2011, 674).

The constitutional policy of the SNP reached now points of ascent in
2023, when the Scottish Government issued the document named Building a
New Scotland: Creating a modern constitution for an independent Scotland,
in which basic foundations of the new state were presented. In the meantime,
a constitutional draft (the 2013 Model) (Constitution for Scotland n.d.) was
proposed by the Centre on Constitutional Change, an organisation based
at the University of Edinburgh since 2013, whose fellows include academ-
ics from several highly reputable British universities.

In this article, a history and impacts of the devolution process, as well
as the recent announcements for a new referendum on Scotland’s independ-
ence are summarized (Part 2). Furthermore, proposed constitutional mod-
els contain referrals to basic principles around which the new state would
be organized (Part 3). Before the concluding part of the article, the most
important aspects of the suggested institutional structure of the Scottish
state are outlined, i.e. the legislative and the executive branches of power,
the judiciary, and local government (Part 4).

2. DEVOLUTION OF POWERS TO SCOTLAND AND
PROSPECTS OF A SECOND INDEPENDENCE REFERENDUM

One of the key initiatives of the Anthony Blair’s first cabinet was to
devolve an important set of competences to Scotland, Wales, and Northern
Ireland. Although these initiatives were approved in the referendums held in
1997 and 1998, any successful strides in that regard could still be revoked
by the UK Parliament (The Scottish Government 2023). This conclusion
comes fully in line with the thesis that there are virtually no guarantees
provided by the devolution legislation which could prevent the central gov-
ernment to revoke the proclaimed guarantees and to respect the devolved
competences consistently and permanently (Petrov 2007, 122).
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Nevertheless, soon after the devolution mechanisms were put in place,
signs of encouraging Scottish political and legal tendencies towards inde-
pendence appeared. Not long after the devolution acts had been enacted,
contours of a constitutional convention evolved in Scotland (the so-called
Sewel convention), in accordance to which an adoption of a UK law on a
subject devolved to the competence of the Scottish Parliament needs to be
based on the formal assent of the same body (i.e. the Scottish Parliament),
although this presumption does not follow the formal logic of British par-
liamentary system and the country’s real constitution (Petrov 2007, 122).

Although the Scottish Parliament has fully exercised its powers for
almost three decades, the urge to call for an independent Scottish state
did not cease to reappear. As a consequence, a need arose to prepare paths
for a second (new) referendum on Scotland’s independence. In December
2019, the Scottish Government expressed its resolve to continue with the
efforts to achieve full independence. In its official publication entitled Scoz-
land’s right to choose: putting Scotland’s future in Scotland’s hands, and
published by the Nicola Sturgeon, First Minister of Scotland (head of the
executive branch of Scotland’s devolved power), the Scottish Government
claimed that “the best future for Scotland is to be an independent country”
(The Scottish Government 2019). Pointing out that “there has been a sig-
nificant and material change in circumstances since the 2014 referendum”,!
the Scottish Government asserted that “people in Scotland have the right
to consider their future once again”, i.e., that a second referendum is need-
ed. In particular, the Government insisted that the results of the UK gen-
eral election in 2019 clearly indicated that the “Westminster government
(...) has been rejected by the people of Scotland”, assuming that the elec-
tion produced a confirmation for the supposed pro-independence majority
of voters in Scotland.? Basing her (and the Government’s) arguments on
the principle of self-determination, the First Minister invited London to let
the new referendum be organized before the end of 2020, within confines
of “an agreed, legal process” between the British and Scottish political in-
stitutions (McCorkindale & McHarg 2020).

In addition, Scotland’s eagerness to hold a second referendum may
be esteemed to be approved by the overwhelming support for the SNP

! “The material change in circumstances is said to be the fact that Scotland will be leaving the
European Union despite the desire of the majority of Scottish voters to remain” (McCorkindale
& McHarg 2020).

2 The SNP won an overwhelming majority of seats in the British House of Commons belonging
to Scottish electoral units (35 out of 59).
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expressed in the 2021 election for the Scottish Parliament. Consequently,
at the end of 2022, Mrs. Sturgeon had claimed that “Scotland cannot afford

not to seize the opportunity of independence given the current [political

and economic] circumstances” (Sturgeon 2023, 43). Similar calls for inde-
pendence were laid out in a new proclamation of the Scottish Government,
issued in June 2023 (The Scottish Government 2023). In October 2023, Mrs.
Sturgeon once again expressed her hopes for a second referendum on inde-
pendence (Holehouse 2023, 40). Regarding the legality of the possible sec-
ond referendum, it is important to note that, although the 2014 referendum
was advisory only, meaning that it “did not legally bind the UK or Scottish
Government to give effect to a vote for independence” (McCorkindale &
McHarg 2020) any such advisory referendum could “carry compelling au-
thority in political terms”, and produce “a clear result”, which would rep-
resent “a signal for negotiations to commence” (MacCormick 2000, 726).

3. PRINCIPLES OF THE PROSPECTIVE
SCOTTISH CONSTITUTIONAL DESIGN

The existing models of Scotland’s constitutional document share
many similar features. Namely, all of the proposed models give constitu-
tional recognition to the importance of having a written constitution (either
permanent or temporary), containing principles of state organization, its
institutional framework, as well as the fundamental rights and freedoms
and the legal tools for their protection.

Available patterns of the constitutional system for an independent
Scotland evince no sign of deviating from the centuries-long established
British model of legal system, with a notable exception: Scottish political
and intellectual elites strive for a constitution in a codified form, as is the
case with all the other European (and most of the world’s) countries (The
Scottish Government 2023; McHarg 2014).

By the text of its frontal provision, the 2013 Model asserts the right
of “the people” to express and enact their “collective will through this writ-
ten Constitution™ (Art. 1, Sect. 1.1). The Scottish Government proposed in
June 2023 a written constitution for Scotland, “that puts democracy, rights
and equality at the heart of everything we do as an independent country’
(The Scottish Government 2023), supporting the direction the First Minis-
ter had announced earlier (McHarg 2014).

Some authors have been contemplating a proposition that in the first
phase of independence Scotland should adopt a femporary constitution. It

>
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seems quite reasonable to claim that the adoption of a constitution is a pro-
ject that can only follow after the legal and political framework of Scot-
land is based on “a set of constitutional arrangements to enable it to func-
tion as an independent state” (McHarg 2014). A provisional constitution
would not be codified. Rather, a series of organic laws would be adopt-
ed, which would provide normative support for the implementation of the
Scotland Act, the Human Rights Act, the Representation of the People Act,
and other fundamental legal documents which are in force in Scotland to-
day (McHarg 2014). It is logical to presume that a temporary constitution
would enable a more suited and phased handover of powers. Similarly, in
June 2023, the Scottish Government proposed a three - step procedure for
achieving a properly established independent Scotland. First, “an interim
constitution”, developed by the means of “consultation and conversation
with people” would “take effect on the day of independence”. Afterwards,
“a permanent constitution created by the people through a legally - man-
dated Constitutional Convention” would be adopted. Finally, a referendum
on the approval of the permanent constitution would be held (The Scottish
Government 2023).

Conducted on a proper legal footing, the process of making Scot-
land independent would also encompass proclaiming the new state as a
constitutional democracy and the rule of law, governed by the principle of
the separation of powers. Scotland should be “a parliamentary democracy”
(McHarg 2014), or “a constitutional democracy” (Art. 1, Sec. 1.2 of the 2013
Model), established on the rule of law (McHarg 2014) and the separation of
powers (Bulmer 2011, 674).

Any country aspiring to become a full member of the EU is presumed
to have adopted an adequate constitutional framework for the protection
of human rights and liberties. Scotland, of course, would not represent an
exception, particularly when one takes into account a highly developed hu-
man rights culture in the UK. A reflection of this idea can be found in the
proposed drafts of the Scottish constitution. The lengthiest article of the
2013 Model (Art. 2) is devoted to the protection of the fundamental rights,
liberties and duties of individuals. In accordance with the Art. 2, Sec. 2.1
of the 2013 Model, the European Convention on Human Rights and Fun-
damental Freedoms (the ECHR) would be recognized fully as part of the
law of Scotland (McHarg 2014). Many provisions of the ECHR are incor-
porated in the constitutional framework by explicit guaranties of the rights

47



APXUB, 2/2024 - Vladimir MIKIC — Potential Constitutional Designs for an Independent Scotland
(cmp 41-56)

and freedoms contained in the ECHR.* Alternatively, in accordance to the
1977 Model, the Constitution would be accompanied by a Bill of Rights
in which the dispositions of the ECHR would be included (Bulmer, 2020).
What is more important, the Scottish Government announced in 2023 that
“the interim constitution would embed human rights set out in the [ECHR],
as well as the core international human rights treaties relating to economic,
social and cultural rights and the rights of children, women, minority eth-
nic communities, disabled people and refugees, and the right to a healthy
environment” (The Scottish Government 2023). Official constitutional do-
mestication of the ECHR thus appears to be a logical step in the process of
Scotland’s potential full membership in the EU. Basic rights and freedoms
would be provided with direct constitutional protection (Bulmer 2011, 676).
In the Preamble of the 2013 Model, it is claimed that “the People of Scot-
land (...) adopt the overriding purpose of upholding the fundamental rights
and freedoms set out in this Constitution (...)”.

From the comparative point of view, the Scottish constitution might
encompass certain authentic provisions such as the right of citizens “to par-
ticipate in society as full and equal members, and to have barriers to such
participation removed” (Art. 1, Sec. 2.16 of the 2013 Model), or the right of
equality before the law extended by “the right to equal benefit of the law”
(Art. 1, Sec. 2.19). Public authorities would dispose of not more than one
single tool for interfering with guaranteed rights — “the interests of nation-
al security or public safety” (Art. 1, Sec. 2.2). Principle of non-discrimina-
tion (Art. 1, Sec. 2.3), and the prohibition of death penalty (Art. 1, Sec. 2.5),
are also proclaimed. According to one rather awkward provision, citizens
of Scotland have “the right to use reasonable force to defend self and fam-
ily under threat of violence”, with the notion of “reasonable force” being
determined as “up to and inflicting bodily harm on the antagonist, short of
death” (Art. 1, Sec. 2.13 of the 2013 Model).

In the proposed drafts the determination for Scotland’s membership
in the EU clearly holds a dominating position. Although it is reasonable
to suppose that a number of pro-independence voters would not support
Scotland’s membership in the EU, one could not rule out the option that the
majority of voters in Scotland want that country to be a member of the EU
(to put aside ever more strenuous conditions for membership in the EU).*

3 Such is the case with, for example, right to life (Art. 1, Sec. 2.5), right to liberty (Sec. 2.6), right
to respect for private and family life (Sec. 2.12), prohibition of torture, slavery and forced labour
(Sec. 2.15), etc.

4 It is valid to claim that “the EU institutions, for whom the legality (as well as the consensual
nature) of the process [of declaring independence] might condition any future relationship
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Scottish political decision - makers have continuously been convinced of
anchoring Scotland in the EU. In accordance with its official proclama-
tion from 2023, the Scottish Government “believes that the constitution of
an independent Scotland should (...) reflect Scotland’s values as a modern,
democratic, European nation” (The Scottish Government 2023). Accord-
ing to a highly representative political and academic source, “re-establish-
ing Scotland’s position as an independent state, in contemporary terms as
a member state of the [EU]” would be the SNP’s “central policy objective”
(MacCormick 2000, 721).

One of the more logical steps in the process of preparing Scotland to
be included in the EU would be transposing the European acts into domestic
law. Assuming that Scotland would acquire the EU membership, the direct
application of the EU law and its supremacy in relation to the national law of
Scotland would be an implication of the logical course of relations between
international and domestic law (McHarg 2014). Nonetheless, international
treaties “whether enacted past, present or future, to the extent that they are
incompatible with this Constitution, will be void and without effect” (Art.
1, Sec. 1.3 of the 2013 Model). Treaties “delegating sovereignty powers (...)
to a confederation, union, alliance or international body” may take effect
only if they are ratified by the Parliament and the voters, whereas all Scot-
land’s international commitments “must comply with this Constitution and
be revocable at any time in accordance with a majority vote in both parlia-
ment and a referendum” (Art. 7, Sec. 7.9).

4. INSTITUTIONAL STRUCTURE OF A SCOTTISH STATE

When it comes to the composition and the sphere of competence of
independent Scotland’s authorities, all of the proposed constitutional mod-
els pay attention to the three traditional branches of power, with a subdi-
vision of topics related to the executive power — the Government and the
Head of State.

In operation since 1999, the Scottish Parliament has developed two
distinctive characteristics in comparison to the British constitutional herit-
age: its unicameral form, and the proportional nature of its representation.
Scottish legislature would be composed of a single chamber, bearing the

with an independent Scotland” (McCorkindale & McHarg 2020). This type of arrangement
was once effectively put in motion: process of dissolution of the former union of Serbia and
Montenegro (2003-2006) was closely scrutinized by the EU, which enabled a successful and
peaceful referendum on independence in Montenegro in May 2006.
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name the Scottish Assembly (the 1964 Model (Bulmer 2011, 676) and the
1977 Model (Bulmer, 2020)), or the Scottish Parliament (the 2013 Model).
Again, as an expression of obvious difference from the UK, Scotland’s leg-
islative body would be elected by the method of proportional representation
(the 1964 Model (Bulmer 2011, 676), the 1977 Model (Bulmer, 2020); Art.
4, Sec. 4.5 of the 2013 Model), fully in line with the pattern established at
the beginning of the devolution period. In another deviating move from
the British convention, a legislature could not be dissolved without its ex-
press consent, with the sole exception in case that it could not be able to
elect the Government (the 1964 Model (Bulmer 2011, 681); the Art. 3, Sec.
3.5 of the 2013 Model also provides for the dissolution of Parliament by
the Head of State). A third notable distinction is the proposal that the Par-
liament should be consisted of 188 representatives (Art. 4, Sec. 4.2 of the
2013 Model), which represents the number almost as three - times as large
as the one currently held by Scottish members of parliament in the British
House of Commons.

When it comes to the incompatibilities of the members of parliament,
“no person who holds executive, administrative, military, diplomatic or ju-
dicial public office (other than Ministerial office) may be elected to Parlia-
ment unless they resign from the incompatible office” (Art. 4, Sec. 4.10 of
the 2013 Model). The 1964 Model contains an implicit linguistic message
of discontinuity with the British parliamentary tradition. Hence, instead the
expressions “member of Parliament” and “Speaker of the House”, the for-
mulations “Commissioner” and “President” of Parliament are used.:

In line with the (comparatively rare) pattern existing in the British
House of Commons, the term of office of any Scottish Parliament legis-
lature would be five years (the 1977 Model (Bulmer 2020), and the Art. 4,
Sec. 4.4 of the 2013 Model). Yet, the 1964 Model proposed a four-year term
of the Parliament (Bulmer, 2011, 681). The overpowering institutional po-
sition of the Scottish Parliament: would be limited by its accountability to
citizens. Thus, “the people of Scotland” is authorized to claim “absolute
sovereignty over the territory and natural resources of Scotland” (the 1964
Model) (Bulmer 2011, 680). This marks a sharp distinction from the British
constitutional principle of the sovereignty of the legislative (representative)

3 The Speaker is renamed the Presiding Officer by the 2013 Model (Art. 3 Sec. 3.5).

6 The level of confidence of the Scottish citizens to their representative body is outlined by the
fact that on referendums held in 1997, Wales voted 4 to 1 against having an assembly, while
Scotland voted 52 per cent in favour. Since, however, a turnout was 74 per cent, this yes vote did
not pass the hurdle of 40 per cent which the Government had set as a condition for implementing
the law (Mény & Knapp 1998, 272).
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body — the Parliament (the King in Parliament). The Parliament would en-
act laws on: citizenship and naturalization, limitations of basic rights and
freedoms, and the organization of the judiciary. It elects the Head of State,
and holds “the supreme legislative power” in the state, and is enabled, in
extraordinary circumstances, to extend its term of office for the maximum
duration of one year.: Art. 5 of the 2013 Model is dedicated to the parlia-
mentary procedure, enriched with extensive details.

The constitutional designs propose for two centers of the executive
branch — the Government, and the Head of State. Devoted to the parliamen-
tary system of government already in place in the UK for centuries, they
outline the model in accordance to which members of Government should
be elected by the Parliament (Bulmer 2011, 674; MacCormick 2000, 722;
Art. 4, Sec. 4.14 of the 2013 Model), and from within the Parliament mem-
bers (the 1964 Model) (Bulmer 2011, 681). The Government is accounta-
ble to the Parliament (McHarg 2014). The effective executive power is to
be held in the hands of the “Scottish Government”, “comprising Cabinet
Secretaries, Ministers and Law Officers” (Art. 4, Sec. 4.3 of the 2013 Mod-
el). The Government is authorized to “determine all matters of foreign and
domestic policy”, “direct the administration, conduct foreign relations and
manage monetary and fiscal policies”, and has “authority over the Armed
Forces” of Scotland (Art. 7, Sec. 7.6-8 of the 2013 Model). The number of
ministers could not exceed a fifth of the total number of members of par-
liament (the 1964 Model) (Bulmer 2011, 681).

According to an explicit proposal contained in the 1964 Model, Scot-
land would be constituted as a (hereditary) monarchy. The Head of State
would be a king or a queen, and the royal succession would be established
by the law (Bulmer 2011, 680). This proposal could be derived from the
“the cult of the constitutional monarchy [as one of the] aspects of British
identity” (Eatwell 1997, 53). On the other hand, the 2013 Model does not
specify the nature of the “Head of State”, the institution to which its Art. 3
is dedicated. The “selection” of this institution would be left to the choice
of the voters, by the means of referendum. However, monarchy seems to
be implicitly excluded, seems the Parliament is entitled to legislate on the
selection, appointment and recall of the Head of State (Art. 3, Sec. 3.1).
A rather limited political position is devised for the Head of State. Aside
from being empowered to give assent to the laws adopted (the 1964 Model

7 Respectively: Art. 1, Sec. 1.8-9, Sec. 2.7-8, and Sec. 9.5 of the 2013 Model.
8 Respectively: Art. 3, Sec. 1, Art. 4, Sec.4.1, and Sec. 4.16 of the 2013 Model.
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(Bulmer 2011, 681); Art. 3. Sec. 3.6, and Art. 5. Sec. 5.7-8 of the 2013 Mod-
el), he should be “impartial to all matters politic”, possessing “only such
powers as are expressly vested in him or her by this Constitution and will
exercise those powers with the advice and consent of the responsible con-
stitutional authorities” (Art. 3, Sec. 3.3-4 of the 2013 Model).

Staying close to the shores of comparative constitutional law pros-
pects, Scotland’s Constitution would not deviate much from the usual set
of powers given to the judiciary and from the principle of its independence
(Art. 9, Sec. 9.1 of the 2013 Model), guaranteed by a Commission on Judi-
cial Appointments (Bulmer 2011, 681; MacCormick 2000, 722). Under the
1964 Model, immovability of judges could be abrogated only in individual
cases, by the basis of the consent of at least two thirds of the members of
the Parliament (Bulmer 2011, 682).

A theoretical framework for judicial scrutiny of the constitutionality of
laws was first established the 1964 Model (for that purpose a Court of Ses-
sion would be designed) (Bulmer 2011, 675). This, in a way, is in line with
the current system under which the UK Supreme Court is empowered to
hear cases from all of the three devolved jurisdictions in the UK (as well as
from the English judiciary). A supreme court was mentioned in the Scottish
Government’s white paper from 2013, in which it was announced that “the
Inner House of the Court of Session and the High Court of Judiciary sitting
as the Court of Criminal Appeal will collectively be Scotland’s Supreme
Court” (The Scottish Government 2013, 46). The institution of jury would
also find its place in the Constitution (Art. 1, Sec. 2.25 of the 2013 Model).

Finally, the 1964 Model contains certain proposals regarding the or-
ganization of local autonomy. Namely, local assemblies would be unicam-
eral and elected by the proportional system (Bulmer 2011, 676). Principles
of local autonomy would be restricted by the Scottish Parliament being en-
titled to legislate on local autonomy, and on the organization of local bodies
and their competences, including their financial and tax-collecting powers
(Bulmer 2011, 681).

5. CONCLUSION

More than four centuries have passed since King Charles I pro-
claimed indissolubility of the union of two kingdoms (England and Scot-
land), comparing it to a marriage from which there could be no divorce. If
it happens that the UK appears to be unable to continue as a single state,
there are already existing models for the stable constitutional founding of
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an independent Scotland. Although prospect of an independent Scotland
represents a matter held in abeyance pending further developments, the
Scottish legal scholars and its leading political party representatives have
not been waiting unprepared.

Many of the choices put at disposal by various authors to potential
constitution-writers are derived from the already existing models, created
and developed during the process of the devolution of powers in the UK.
The available constitutional models are to a large extent mutually similar,
beginning with the fact that all of them propose that the constitution should
be composed in the written codified form, sidestepping from the proud con-
stitutional tradition of the UK. With only minor differences, similar applies
to the dispositions regarding the core principles of organization of a Scot-
tish state, basic rights and freedoms, Scotland’s aspirations to respect the
European law, the competences and modality of election of the legislative
body, judiciary or of the executive.

The existing proposals for a constitution for Scotland may constitute
the basis of a state-building process which might comfortably lead to the
composition of a document which could, in a favorable political climate,
be accepted by decision-makers and experts and formally approved by the
Scottish electorate. The essential elements of the constitutional framework
for an independent Scotland are well-prepared, comprehensible, and sus-
ceptible to the process of arranging the details, not necessarily their most
important components.
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56

Brnagumup Mukuh

MOI'YRE YCTABHO YPEBEWBE HE3ABUCHE HIKOTCKE

Caxerak

LlIxomcku dupauu cy 2014. 200une maiom paznukom y eia-
cosuma o0bayunu npedioe oa ce Lllkomcxka omyenu 00 Yjeourse-
Hoe Kpamwescmea. Unaxk, 0se cooune kacnuje bpumancku epaharu,
NOHOB0 BEOMA MALOM 8eHUHOM 21aco8a, 00ayuuIl cy 0a Yjedurse-
no Kpawescmeo ucmynu uz unancmea y Eeponcroj ynuju. Iloo-
CMAKHYmMu 08UM, AU U NOOPICAHU CINATHOM NOOPUIKOM Oupaya,
WKOMCKA NOTUMUYKA eUma novenda je 0a ucnomasa amouyujy oa
3axmesa HO8U pehepeHoyM 3a He3A8UCHOCT. YKOIUKO ce YCKOpo
U3pOOU HOBA NPUNUKA 3a YCNOCABbaAeM Hezaguche [Llkomcke, 00
3HAuaja je npysrcumu 002080p Ha NUMArA 6€3aHd 3d TeHO YCIMAGHO
ypehere. Odpehenu 002060pu cadpacant ¢y y paHuju npeorosuma
3a nucanu ycmas Lllxomcke, anu HeKu 00 1bUX YCHOCMAB/HEHU CY
1997. 2c00une nymem oesonyyuje ognautherpa Ha 08aj 0eo Yjeou-
wernoe Kpamescmea u onu ¢y npeno3uamu Kao 0080/6H0 000pu 0a
0y0y npenemu y ycmaeny CmpyKmypy nomeHyujaine Hoge opica-
se. Temesnu mocyhee ycmasnoe ypeherna Lllkomcke nucy naumxu.
Hanpomus, onu cy paszseujanu éeh dyace 00 nona cmoneha u moey
Op30 da 6ydy uckopuwhenu axo Llkomcka ycxopo 6yoe nocmana
HesasucHa. Y 060m pady cy ucCmpasicenu O0CMynuu Mooenu ycma-
6a Lllxomcke, nauena na Kojuma o6u maxea opicasa OUIa 3aCHO8a-
Ha, me nocmojehiu npeonosu 3a reHo UHCTNUMYYUOHATHO ypeherve.

Kibyune peun: Ycras lllkotcke, JleBonyuuja y Yienumenom Kpa-
JbEBCTBY, PedpepeH1iyM 0 HE3aBUCHOCTH



