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BAHTE/IECHA OIUIO[JIbA CA HEIIO3HATVM
JOHOPOM - INJIEME CA ACITEKTA BMMOETUKE
W ITPABA JETETA TA 3HA CBOJE IIOPEKJ/IO

Caxerax: ITocnmenmux felieHnja CBefOLM CMO 3HaYajHNX IIPOMEHa y 0OIacTy I0-
POAMYHOT IIpaBa J U3MeHeHe APYLITBeHe PeaTHOCTI KOoja je ca codOoM JJoHeIa U3MeHe
3aKOHCKe peryaTyBe y Me)yHapogHOM IpaBy U YIIOPEIHUM 3aKOHOABCTBIMA JIpXKaBa.
Kaja roBopuMoO 0 nUTamyMa Koja ce TUIY JbYACKOT XKIBOTA, CMPTIL, 34PaBiba, U y OKBUPY
TOTa 3JI0YIIOTpede IojeHNX MeIMIMHCKIX CpeficTaBa U TPeTMaHa, IUTamba KOja, YMHI
HaM ce, 113a3¥Bajy HajBUIIe KOHTPOBEP3U jeCcy INTambe eyTaHasduje 1 adopryca, MuTame
TOHallyje OpraHa, Kao ¥ 1MTarmba CyporaT MajuiHCTBA ¥ BAHTE/IECHE OIJIONHHbE, HAPOYNTO
Y CUTyaluju KaJja je JOHOP HEMO3HaT. Y 0BOj CUTYallMj! OIIPaBJAHO Ce IIOCTaB/ba MUTarbe
IIpaBa JleTeTa Ha Ca3Hambe CBOT IIopeKiIa, Oynyhu na je 0BO jeHO Off BeroBUX OCHOBHIX,
3arapaHTOBaHMX IIPaBa, Ylje OCTBApEr-e He 3aBVICH, M HMKAJJa HE MOXKe 3aBUCHTH, Off BOJbE
IpsKaBe, OTHOCHO IeHNX OPTaHa U MojefiHaIa KOji yUeCTBYjy Y ITOCTYTIKY fod1jamba
JeTeTa MyTeM PeNpOAYKTUBHUX TeXHonoruja. IlocraBrba ce muTame fa 1M ce MpaBo Ha
IUIaHMpatbe IOPOZNIIe I IIPAaBO Ha CTIOOOHO OfUTy4MBambe O pabarby y OBUM cUTyaljaMa
HaJla3e y IOTIYHO] CYIPOTHOCTH Ca IIPaBOM JIeTeTa fla MMa MPUCTYI UCTUHU O TIOPEKITY
¥ SMOJIOIIKYIM POAUTE/bYIMA, He3aBICHO Off MOTVBA KOjUIMa CY Ce OHM IIPEBACXOTHO PYKO-
BOJIM/IY TIPM/IMKOM JJOHOILIEHa OfITyKe O Y4eCTBOBAaIbY y OBOM ITOCTYIIKY KOju BpPEMEHOM
Zoduja 1 eJleMeHTe IeHeTHYKOT MHXKehePIHIa, a Yiju je IIox xuBo Ouhe ca cBeurhy,
eMOTVBHUM, JPYIITBEHVM U IICUXOJIOIIKYM ITOoTpedaMa, ajiu ¥ IIpaBlMa Koja Ipousuiase
13 IIPUPOJIHOT TIPaBa, Off bora faTor, Koje IOCTOju HE3aBMCHO Off 3aKOHOJABIIA, KOjJ CBAKY
MaTepujy MO>Ke pery/icaTyl Ha HadlH Koju y onpeheHOM MOMeHTy (He) ofroapa mypeM
IpYLITBEHOM KOHCeH3YCy. AyTopke he y pany gaTu mperyef I0jeAMHIX yIOPeFHOIPaBHIX
pelllena y 0Boj 00/1acTy, anm M CYACKUX IIpecyfia Koje TOBOfe Y NUTame 3aKOHUTOCT U
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eTUYHOCT OCA/JALIBIX CIIPOBEEHNX IPOLEAYPa, KA0 U IOCIeAMIe UCTUX ca Kojuma hemo
Ce CyOuNTH y FOfMHAMa IIpefi HaMa, ca LJ/beM Jia Ce YTBP/M Ja JIM CY IIPaBo Ha CI0S0IHO
ofutyurBabe o paharmy y 0BMM cilydajeBrMa 11 IIPpaBo JieTeTa Ha Ca3Harbe CBOT IMOPeK/Ia y
HOTIIYHO] KOJIM3Uj/ WM je OBa [Ba IIpaBa, UIaK, Moryhe ycarmacutiu.

K)Lque pedn: BaHTE/IECHA OIIOAkhA, HETIO3HATY JOHOP, SI/IOCTI/IKa, IIpaBa fieTeTa,
IIpaBO Ha Ca3Hamb€ MOPEKJIA, TECHETMYKIM VMHXEIbEPNHI, 3akoH o SI/IOMCI[I/IIH/IHCKI/I IIOTIIO-
MOI‘HYTOj OI/IOg b

YBOJ

Tepmun duoetnka (rpu. bios, xuBot; ethos, moHamIamwe), Kao eTUYKa WM MOPaIHa
OZITOBOPHOCT IIpeMa >KMBOTY, IPBU MYT ce CioMuibe 1926. rofuHe y papy ,Hayka o xu-
BOTY U [IOHAIIAY , YHjii je ayTop Hemauku ¢punoszod Opury Jap, a roguHe 1970. aMmepuyxu
oHkosior Ban Pencenap Ilorep yBopu Tepmus y mmpy ynorpedy (Vallero, 2007, str. 18).
IbuxoBa rnenuiTa ce, MehyTum, y ocHoBu pasnukyjy.’ bruoeruka je y yckoj Besu ca Teo-
norujom u ¢puno3odujoM, a beHa MHCTUTYIMOHANU3AIIMja Y HapEeJHUM TOiMHaMa Spoke
ce pewasa y CAJl, y nopebemy ca EBporom (Marjanovi¢, 2014, str. 59, 60).

Buoernka ce mpe cBera OffHOCH Ha ,,IIpeBasuIaKemhe MOPaTHNX iuieMa n3Mehy
KaHOHM30BaHOT 3Halba 0 /bYICKOM Tely 1 HOBuX TexHosoruja” (Janaskovié, Stojkovié,
2018), OZHOCHO Ha IpaHMIie U eTUYHOCT yHOTpede HOBMX TEXHOJIOTHja Y LM/bY IT0d0/blIIatba
JbYJICKOT X1BOTa. Heka off HajKOHTPOBEP3HMjMUX MUTAkbA, OCUM BaHTe/IeCHE OILIOfIbE, CY
JIOHMpakbe OpraHa, KIOHNPatbe, eyTeHNKa, TPAaHCCEKCYaTHOCT, Kao 1 eyTaHasuja (Petrovié,
2010).

OcuM IMPOKO JOCTYNHUX MOTyhHOCTY Jja TIOjeiVHI U TTAPOBY IaHAC peannsyjy
CBOjY >Ke/by 11 OCTBape Ce Y YII03M POAUTEsba, Halpelak HayKe y 00/acT! PenpOgyKTUBHNUX
TEXHIKA U TeHeTHKe Jiaje MOTyhHOCT U Jja ce MpeIMMIUIAHTAIMjCKOM JAMjaTHOCTIKOM TeHa
UCK/bY4e MU MUHMManu3ayjy moryhHoctn ofpebennx remercknx donectn. Jlok npen-
CTaBHMUIIM TPAHCXYMAHVCTUYKOT IIPaBIia TIOAPKaBajy SUOTEXHOMOIIKeE OCTYIIKE Y Wby
HpPOMy>KeHa IPOCEYHOT JbYACKOT BeKa, H0dO0/bIlIalhba YOBEKA, HheIrOBMUX KapaKTepMUCTUKA 1
YKYITHOT KBa/JMTETa XIMBOTA, IPeACTaBHNIM OMOKOH3ePBATUBI3MA MICTUYY Jia CY OBaKBM
HOCTYIIN, KOjIIMa Ce YOBEK CTaB/ba y PYHKIMjy Bora, y CyIIpOTHOCTH ca IOLITOBabeM
JbYZICKOT OCTOjaHCTBa; M3Mely oBe Be Hanasu ce Tpeha cTpyja umju 3acTyIHULIN TOKY-
IIaBajy mpoHahy KOMIIPOMIICHa pelllerba 13Mel)y IPeTXONHMX CYIIPOTCTABIbEHNX [IEUINTA
(Marjanovi¢, 2014, str. 62, 63; navedeno prema Mitrovi¢, 2012). Crora je 1ojaM reHeTI4KOr
VHXXeHhEePIHTa CBe 3aCTyIUbeHNju.*

> @pur Jap duoeTuky geduHmie Kao Grmo30dCKiL ojaM Koju ce OFHOCU Ha JbyJie, KUBOTUIbE 1

Swbke, 1ok je Ban PeHcenap ITorep nosesyje ca dSuonorujom kao HaykoM (Marjanovi¢, 2014, str. 60).
*  TeHeTHYKN MHKEEPVHT IIPEfICTAaB/ba BELITAYKY MAHNITYIALN]y, MOAU(UKALN]Y 1 peKOMOUHa-
unjy JHK mnu gpyrux Morekyna HyK/IeMHCKe KICeMHe Y Iy/by MOfdMKalije OpraHi3Ma M
THomynamyje opraHnsama. TepMIH IeHeTHYKI MH>KEHEPIHT ce TeHePaTHO KOPUCTH 3a O3HAYABabe
Metozia pekomdunanTHe [TIHK TexHoOmOTH]e, KOje Cy Mpousalllie U3 OCHOBHUX MCTPaKMBAba MI-
kpodHe reneruke. TexHnke kopuinheHe y reHeTIYKOM MHKEHEPUHTY JOBEJIE CY /10 IPOM3BOIbE
MeIVIIVHCKY BOYKHIX IIPOM3BOJIA, YK/bY4yjyhu XyMaHy MHCY/IUH, JbY[CKI XOPMOH PacTa 1 BAKLMHY
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IMocTymak dnoMeAMLIMHCKY IOTIIOMOTHYTe omtofme (BMIIO) je mocTymak Koju
ce CIIPOBOJY Y CK/IAfly Ca CaBpPeMeHMM CTaHAapAyMa OMOMEIUITHCKe HayKe Y CIydajy
HEIJIOHOCTH, Ka0 M Y CITy4ajy MOCTOjarba MEAMIMHCKIX MHAMKALMja 33 O9yBalbe IO -
HOCTH, ¥ oMoryhaBa crajare MyIIKIX 1 )KeHCKUX PeIpORyKTUBHUX henmja kako du ce
HOCTUITIa TPyAHONA Ha HAYMH KOju je Apyraunju off cHomaja (¢l. 3 Zakona o biomedicinski
potpomognutoj oplodnji, Sluzbeni glasnik RS 40/2017 u 113/2017; y ma/beM TEKCTY:
3BEMIIO).

Tommue 1978. popuna ce mpsa deda Koja je HacTasa y3 HoMoh OMOMEIMIIVIHCKY IIOT-
[IOMOTHYTe OIUIOfbE, A Off Tafa JI0 IAHAC, Y IIepUOfY of oko 40 roxuHa, dpoj deda pobernx
Ha 0Baj HAaulH IPOlieYje ce Ha BuIIe off ocaM MuanoHa (Mrsevi¢, 2020, str. 3). ITpema
nopanyma EBporickor yapykema 3a XyMaHy pelpOfyKINjy, HEKH Off 0d/IMKa CTepUINTeTa
IIOCTOj M KO jefIHOT Off IIeCT ITapoBa LIMPOM CBeTa.’

Y nocrynky BaHTenecHe (in vitro) omnopbse, jajua hennja dusa ortohena ciepmaro-
30M/MMa M3BaH MaTepilie, HAKOH 4era ce 3UTroT II0C/Ie OIUIofbe Bpaha y MaTepuIly y by
peanusanuje TpyaHOhe, 10 YeMy ce 0Baj OCTYIAK PAa3/IMKYje Of ifl Vivo IIPOLefype, ¥ Kojoj
ce OIUIOfFha JIelTaBa YHyTap OpraHM3Ma. PasmumTy pasnosy MOTy JOBECTHU [0 HOTpede
32 OBYM HAuMHOM ITOTIIOMOTHYTe MEIUIIMHCKE OIIOfH-e, Ka0 Ha IIpyuMep mpodnemu ca
jajoBofIMa MM OfICYCTBO JIOBO/bHE KOMMYMHE CIIEPMe, Kao U FheH JIOII KBATUTET, Y KOM
CITydJajy ce MOXKe U IMPEeKTHO Y jajHy henmujy ydarutu criepmarosons; y3 momoh nHTpanm-
TorrrasMudHe nHjekuuje cuepmarosonupa (ICSI) (Neri ef al., 2014). Crora, na du Ha 0Baj
HA4VH [IOTIIOMOTHYTA OIUIOAa OM/Ia YCIIelIHa, HEOIIXO/IHe CY 37pase jajHe hemuje, mare-
pHUIfa ¥ CIepMaTO30MU/¥ KOji CY CITOCOOHM 32 OTIIOANILY, /IOK je ¥ CUTyalujama OfiCyCTBa
3apase jajue henmje win Matepuiie Ha pacrojaramwy CyporaT MajuMHCTBO MIN OIUIONHA
ca oHypaHoM jajHoM hennjom.® Takobe, yko/miKo He OCTOje CIIepMaTO30U/M, MOXKeE Ce
HOPUCTYINUTH OTUIONBY Ca JOHUPAHUM CIePMATO30M/MA, TO3HATOT MV HETTO3HATOT
moHopa. Crora, Tpeda pasnMKOBaTH XOMOJIOTHY Off XeTepPOJIOTHE OTIOfEbe.”

IIPOTYUB XemaTuTyca b, kao 1 10 pa3Boja reHeTYKN MOAM(PUKOBAHMX OpTaHM3aMa Kao IIITO Cy Smbke
ornopHe Ha donectu (Britannica, Last Updated: Dec 4, 2022).

°>  QuU3MONOLIKY Y3POK HEIIOHOCTI IIPUCYTaH je Koi 20-30% My1ukaparia, Ko 20-35% >keHa, oK
ce xofI 25-40% mapoBa podyeM Hamasu Kof 0da mapTHepa; y EBpomn ce mpema mopanuMa usBplimn
1058 BMIIO Ha MMIMOH CTAaHOBHUKA, [IOK Ce Y 3eM/baMa nonyT benruje, Xonauauje, Vcnanna,
Hopszeuixe, Crosennje u IlIBefcke npoLemnyje Aa je oko 3% yKymHO pobenux deda saueto Suome-
IMIVHCKY noTiioMornytom omnonmwoM (y CAJL je taj mporenar Mamu o, 1%). Y Esponn oxo 25
MIIHOHA MMa IpodieM ca HertogHouthy, a y Cpduju cBaky mecTi map, a IpeMa HeKIM IIpoLjeHaMa
4ak u cBaky Tpehn map, ogHoCcHO oko 400.000 maposa Bogu dopdy ca crepunnrerom (Mrevié,
2020, str. 3, 8).

¢ Jlonauwuja jajuux hemmja je kaga xxeHa (oHOpKa) #aje cBoje jajHe hemmje fpyroj >xern (mpumaresnb-
K1) Kako &y omoryhmna npumarerskn fia uma dedy. [la du noHupana jajae henuje, moHopku ce Mopajy
JaTy JIeKoBY Koju he joBecTy jjo Tora fja passuje Bullle jajHux hennja TOKOM jeHOT IVKITyCa, a jajHe
henuje ce 3atuM ykiamajy 13 JOHOPKe IOCTaB/balbeM UITIE Koja je mpuuBpiurheHa Ha yITpasBydHY
COHJly KPO3 Bar¥HaJ/IHO TKMBO. Jaja ce HAKOH TOTa acIMpupajy (ycucapajy) U3 jajHuka, a mocjue mpo-
IieHe eMOpuosIora CliepMa MyIIKOT ITapTHepa MIN daHKe CIiepMe CTaB/ba ce OKOJIO VI yOpuarasa y
cBako jaje (Reproductive Facts, 2012).

7 ToKOM IIOCTYIIKa XOMOJIOTHE OIIJIOfiEbe KOPUCTe Ce PEIPOfyKTUBHe hemje Cympy )XHIKa WK

BaHOPAYHMX IAPTHEPA, JOK Ce Y IIOCTYIIKY XeTepPOJIOTHe OIIONbe KOPICTe penpofyKTuBHe hermje
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[TnTama XOPMOHCKe CTUMY/IALYje jajHIKa, Baherba OfHOCHO IyHKUuje jajHux hennja,
IUXOBE OIIONIIbE, CeleKIuje U TpaHcdepa 3aMeTaKa, Kao 1 IIPOLIEHTYa/IHa YCIIeLIHOCT
OBaKoO pea/ln30BaHMX TPyAHONA U eBeHTyaIHMX KOMIUIMKALMja, IIpeMeT Cy pacipaBa 1
KPUTUKA MHOIMX (PeMUHNCTKIEbA KOje UCTUYY yTHULAj IaTPUjapXaiHe CPeVHe U KYIType
Kao ofTydyjyhy Ha JoHOIIee OfITyKe XKeHe Jja Ce IO CBaKy IleHY IOfiBPTHe PU3MYHIM
Me[MIMHCKIM TPeTMaHVMa KaKo O)1 ce OCTBapuIa y Y031 MajKe U THMe Ouia IIpuxsa-
heHa off cTpaHe gpyIITBeHe 3ajefHILIC KOja I JaHAC Mabe BPefHYje XKeHy des moroMcTBa.

Ilox mocrojehe auneme u nmuTama ocrajy des oarosopa, dpsyHa pa3Boja Hayke y
0BOj 0d/macTy JOHOCH HOBe HeTOyMIULIe U cafia Oe3 CyMmbe MoxkeMo pehn fa je orBopeHa
»I[aHZOpMHA KyTrja d1oeTMIKNX 1 npaBHyX muTama’ (Lin, 2004, str. 510), moBogOM Kojux
jOII yBeK He IIOCTOjU IUMPY APYIITBEHN KOHCEHSYC. Bp/Io KOMIITIEKCHO je U UTarbe TPO-
pOnuUTE/bCKE BaHTENEeCHE OILUIONIbE, laHac yieranne y Benukoj bpuranuju n Aycrpanuju,
KOja IpefcTaB/ba NpoLieflypy KOMOMHOBamba IeHeTCKOT MaTepujaja Tpu ocode y Unby
cripedaBama IpeHolIema ogpehernx renercknx nopemehaja Ha gere.® OBo jecte cBOje-
BPCHY TeHeTUYKI MHXeHhEPUHT, KOjJi Hac CTaB/ba IIpefi HoBe eTuuke funeme. Jlok Beha
IPOTUB/bEMA I0Ia3€ Off IPeCTABHMKA Pa3/IMYNTUX I[PKaBa ¥ BEPCKUX 3ajefHUIA, APTyp
Kamnan, med ozcexa 3a MeIUIIMHCKY eTHKY Ha MeanimHcKoM GaKynTeTy YHUBep3UTeTa
y Ibyjopky nctide fja ,,caB TeHeTMYKI MHXeHepPYHT eMOPMOHA HIIje IOrPellaH, i ce
Mopa nosyhu muuuja usmehy nodospurama u nedema donectn” (Rapaport, 2022).

Y HacTaBKy pajia mokymaheMo fja OAroBOpPMMO Ha IIMTakbe JIa JIV CY IPaBO Ha IIAHN-
parbe opopuiie 1 CTI0SOIHO Of/TydnBatbe 0 pahamy y clrydajeBrMa BaHTeIeCHE OIUIOfbe
U IIPABO [leTeTa Ha Ca3Hambe CBOT IIOPEK/IA Y IOTIIYHOj KOJIM3Uj!U M PACKOPAKY UJIM IIOCTOj I
MoryhHoCT BUXOBOT ycar/alaBama.’

jemHOT MapTHepa U penpoRyKTiBHe henuje gaBaoua, onHocHo foHopa (¢lan 3, taé. 13, 14 Zakona o
biomedicinski potpomognutoj oplodnji. Sluzbeni glasnik RS, 40/2017 u 113/2017). OBuUM 3aKOHOM
ce OCHHUBA U IIpBa daHKa penpoAyKTUBHUX hennja y HaLIoj fpKaBu, Koja of jyHa 2019. rognue
panu y okBupy [MHEKONOMKO-aKyLIepcKe KINHIKe YHUBEP3UTETCKOT KIMHMYKOT IeHTpa Cpduje
y Beorpany, a Mory ce gouupaTu jajua henuja, ciepmMaTo30Man Wi eMOpIOH.

¢ MutoxoHapuje canpxe Many komranay JHK u nacnehyjy ce op majke. [Ta du ce nsdero fa mera
Hacefie onteheHy reHeTCKM MaTep1jaJt, Iy TeM JJOHaIMje MUTOXOH/IpHja, W/IM TPOPOJUTE/bCKE BaH-
TeJIeCHe OIVIOfIbe, y3UMa ce je3rpo, Koje cagpxu Behnny [JHK, 13 jajeta Majke U cTaB/ba y JOHUpPaHY
jajHy hennjy »xeHe ca 3paBM MUTOXOH/IpUjaMa, KOja ce HAKOH Tora orviohyje criepmom kpo3 VIBO,
a jodujeHn eMOPMOH MMa FeHeTCKY MaTepujal Off iBe XKeHe U jefHor Myuikapia (Rapaport, 2022).
?  TIpMIuMKOM OBOT MCTPaXXMBakba KopyucTuheMo JOrMaTCKu M HOPMAaTUBHU METOJ Y LIM/bY YTBP-
huBama cappkuHe 1 3HaUeHa IPaBHUX HOPMY ¥ BUXOBUX Be3a JI OJHOCA, KOMIIAPATUBHU METOJ,
IPWINKOM IIpOy4YaBama 1 aHa/Iu3ae Ipomnuca joMaher 3aKOHOJaBCTBA, 3aKOHA IIOjeAMHUX IpyKaBa
U MehyHapomHMX JOKyMeHaTa, aKCMOMOIIKY MeTOJ, IIPU/IMKOM BpeHOBaba 1 OLlelblBatba IPaB-
HMX HOPMU U IIPaBHUX OJJHOCA, K0 M COLMOIOMIKY MeTOJ de3 Kora 811 ,,[IpaBO OCTAJIO fja BUCK Y
Ba3JlyXy, Kao IOTIIYHO He3aBJMCHA yXOBHA TBOPEBMHA, BaH BpEMEHA 1 IIPOCTOPA, KOja HUje HUYUM
poyspokoBaHa 1 Hirdemy He cnyxu’ (Lukié, 1995, str. 108). COLIMOMOLIKY METO je HEOIIXOaH Kajia
Ce MICTPaXXyjy IPYIITBEHY YCTIOBY U IIPOLIECH KOjU Cy JOIPUHENN HACTaHKY M Pa3Bojy mpolefypa
BaHTe/IeCHe OIUIOfEbe M KOJIMKO Ce J Ha KOjU HauMH IIpaBHe HOPMe Y OBOj 0d/IacTy IpUMeYjy y
apyutBy. Takobe cy BaXKHM 1 y3ajaMHO IIOBe3aHN 1 IICUXOJIOLIKM MeTof, Syayhn fia ce mpaBo cTBapa
U casHaje offpeheHNM NCUXMYKUM ITPOLeCHMa, Kao ¥ CTATUCTIYKI METOJI IIPMINKOM yTBph1Bama
U aHajM3e dpoja M CTPYKType BaHTEIeCHUX IIPOLIeAypa U IBUXOBUX KOPUCHIUKA.
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BAHTEJIECHA OIIJIO[JIbA CA (HE)ITO3HATUM
JOHOPOM - CABPEMEHV TPEHJOBU
M 3AKOHCKA PET'YJIATUBA

JemaH o mpBUX 3ade/eXXeHNX CIy4ajeBa OIUIOfbE CIepPMOM JIOHOPa JOTONNO Ce
1884. ropune Kazia je SpauHu map, Koju je uMao IpodjeM ca HeIIOfHOINY cynpyra, KOH-
cynrosao jokTopa Bumjama IlenkocTa , mpodecopa y MeAMIIMHCKO] IIKOMN, KOju je, de3
IPYCTaHKa Mapa U MIPEeTXOJHOr 0daBellTemha 0 CBOjoj HaMepH, IIOfI IejCTBOM aHecTe3Mje
OIJIOIVIO SKEHY CIIEPMOM ,,HajJIellIer YlaHa paspesia MeIMIMHCKe IKOJIe, HAKOH Yera ce 13
ycrenrte Tpygaohe pomno fete” (Ken, 2007, str. 113, 114; navedeno prema Luetkemeyer
& West, 2015, str. 162). Vaxo je My Ha Kpajy 00aBellITeH O IOCTYIIKY, )KeHV HIKafia Hifje
pedeHo fa oH Huje dmonoiuky otan fereta (Ken, 2007, str. 113, 114; navedeno prema
Luetkemeyer & West, 2015, str. 162).

Y Cjepumennm AMmepuukum JIp>xaBama, 70-1X rofiiHa IpOILJIOT BeKa, 3aKOHCKA
perynatnBa je odyxBaraya caMo CIydajeBe BellTauke OIUIOfibe KOJI SpayHUX MapoBa, Ia
ce TaKo NPM3HABAJIO OYMHCTBO MY>KeBa, KOji Cy Jja/M IPUCTAHAK 32 BELITAYKY ONIONY
CBOjUX Cynpyra, a He foHopa (The Uniform Parentage Act (UPA) ns 1973. ropuse).' [TaHac
Beh1Ha JOHOpa U JKeHa Koje ce OJTy4yjy Ha BaHTe/IeCHY OIUIOMIbY He yIase y MehycodHe
apamXXMaHe y IIM/by pealn3oBamba POAUTE/bCKUX ITPaBa IOHOPA y OHOCY Ha 3aUeTo JieTe,
a7 Takobe 1ocToje ¥ MojeIHIIM KOjU Ce OfTydyjy 3a apaH)KMaHe O 3ajeJHIYKOM POJIUTETb-
CTBY, KaJla IOHOP Jaje criepMy odekyjyhu fja Syzie mpusHaT Kao poiuTesb 1 Ha HEKM HauMH
YK/bY4eH Y IOAM3ambe U BacINTame JeTeTa. Y CIy4ajy [a ce XKelu 3aK/bydUTU YyTOBOP O
3ajeTHIYKOM POJIUTEIbCTBY, CaBETYje Ce pasMaTparme MOTYNHOCTH 1 0d/IMKa aHTaKOBamba
ca IpodeCMOHATHIM CaBEeTHUKOM, y3uMajyhu y 0d3up y3ajaMHe offHOCE, OUeKMBaba I Ha-
Mepe, i Tpeda MMaTH y BUAY I YaK U ,,yTOBOPYU KOjU eKCIUTMLIUTHO VICK/bYUYjy ITpaBa 3a
HIO3HaTe JOHOPe CIiepMe HICY Hy>KHO npyuMenpyBr (Luetkemeyer & West, 2015, str. 163).

Kapa ce mocrap/ba mmTame KO MMa IIPaBO Ha IPYUCTYII OMOMEAVIIMHCKY TIOTIIOMOT -
HyTOM pabamy, 0HO IITO HIje CIIOPHO jecTe Jja ce Y YI03M POANTEsba Y OBUM IIPOLiefypama
Mory Hahy CyIpy>XHUIIM KOjy 3 HEKOT pasjiora He MOTY pealn3oBaTy MOTOMCTBO IIPU-
POMHVM IIyTeM, Kao ¥ XeTepOCeKCyalTH! MapOBU KOjI >KMBE Y AYTOTPajHO], CTadUIHOj,
BaHOpavHOj 3ajeqHuiy. C [pyre CTpaHe, MUTambe JOCTYIIHOCTY OBUX IpOLeAypa UCTO-
HIOJTHUM NTApOBYIMa M MOjeiMHIMMa 0e3 MapTHepa 13a3/Ba OIIpevyHa MUI/berba. Y HallleM
npaBy ne3dejka o1 ce MOI/Ia HOABPTHYTHU MOCTYIIKY BaHTEJIeCHe OIIIONbE, Kao XeHa de3

1 TIpomycanu ycnoBy ¢y dum cefiehu: Belradka oIyIof ha je CipoBeieHa Iof] HaZl30pOM JIeKapa,

MYX je Jao IIMCMeHY CaIJIaCHOCT U JIeKap je IOJHeO 3aXTeB 3a CaIJIaCHOCT JIPYKaBHOM 3/IpaBCTBe-
HOM ofierbery. JJo 1998. ropute, Tpupecet apkasa je ycojuno The Uniform Parentage Act (UPA)
VIV CTIMYAH CTAaTyT, a HETHAECT /IPyKaBa je OyCTaIo Off 3aXTeBa fla IMIeHIPaHM JIeKap HajI/Ieaa
mnpouenypy. Ise ronuue kacuuje, The Uniform Parentage Act je peBuupaH, amm je o fJaHac MaJu
dpoj Ap>kaBa yCBOjUO OBY peBMAMPAHY Bep31jy uMja ce OCHOBHA MI3MeHa CaCTOj|, OCUM Y YK/Iarba-
by HaJi30pa JieKapa, U y TapaHIij|i CUTYPHOCTU JOHOPUMA, fa Hehe SUTH TY>KeHM y IIOCTYIIKY 3a
YTBphMBame pofUTe/bCKIX IIPaBa, HUTH Y IOCTYIIKY 3a U3Ap)KaBaibe ieTeTa Koje je pofyIa HeyfiaTa
KeHa, MaKo 81 caM JIOHOP MOTA0 Jja OCIIOPM OUMHCTBO YKOIMKO 811 MOTao fia JOKaXke fia je )KUBeo
ca JIeTeTOM TOKOM IIpBe JiBe TOflMHe Off pohemsa JleTeTa 1 cMaTpao ra cBojuM jetetoM (Buperi:
Luetkemeyer & West, 2015, str. 162,163).
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IapTHepa, LITO IOfipasyMeBa IIPUKPHBalbe YNBHEHNUIIE IeHOT CeKCYaTHOT Ollpele/berba
(y VisBomy 13 maTu4He Kibure poheHNx oHa Oy MOIJIa Ia O3HAYM CaMo OLia JeTeTa, UIn
Ou TO IO/be OCTAJIO HEIIOIYheHO), a Ha TepuTopuju BojsomuHe HI >keHa de3 mapTHepa He
MO>Ke SUTI KOPYCHMK SMIOMeAMLIMHCKI IIOTIIOMOTHY Te OIUIOfEbe, jep je IIOCTYIaK pe3ep-
BICaH UCK/bY4NBO 3a dpauHe 1 BaHOpayHe mapTHepe (Mrsevi¢, 2020, str. 13).

Takobe, nonopu penpopykrnsHux hennja mpBoduTHO HUCY MOITIe duTn 0code Koje
Cy y HOC/Ie/[IbIIX [IeT TOf{YHA MMaJle aHaMHe3Y XOMOoCeKcyanHux ofHoca (Pravilnik o blizim
uslovima, kriterijumima i na¢inu izbora, testiranja i procene davaoca reproduktivnih celija i
embriona, Sluzbeni glasnik RS, 27/2019-106), aim ce of oBor ycnosa ogycraino (vid. Pravilnik
- 41/2021-50). YraHoM 2 OBOT IIPABIIHIUKA je IPOICAHO KO ce MOKe Hahu y ynosu gaBaoria
penpoxnykTuBHUX hennja, Ia ce Tako Iperu3Npa Aa je MaKCUMaIHa CTapOCHA IPAHNIIA 3a
My1Kapia 40 rogyHa, JOK >keHe Mopajy dutu crapocty n3Meby 21 u 34 ropune.'!

My1mkapiy nojegyuHIy, Kao U 1Ba MyLIKaplia y MCTOIIOTHOM IIapTHEPCTBY, HEMajy
moryhHocTy fa dyny xopychuny pernponyktnBaux hennja. IToctoje Munbema fa cBaka
ocoda y renepaTuBHOM 0Oy MMa IIpaBo fia foduje cBOje feTe, aKO He IPUPOITHUM IIyTeM,
oHyia y3 momoh duomenuinacky nornomoruyTor omnobea (Draski¢, 2018; navedeno
prema MrSevi¢ 2020, str. 31), Te ga ce

»MOPajy YBOKITH >KeJbe CBUX KOju kel a Syay ponuresbu, des a nx Ha TOM Iy Ty
oHeMoryhaBajy Ipelpeke 3acTapesie 3aKOHCKe JIeTHICIaTUBe, ontepeheHe xoMmopodunm
npefpacyama, Koje pOAUTE/bCTBO YMHY TIPUBUIETHOM OOraTiX, MIATUX, 3APABUX, Xe-
TepocekcyanHux naposa” (Mrsevi¢, 2020, str. 31).

C nmpyre cTpaHe, nCTHUYe Ce [a Ce ICTOIOIHUM ITApOBMMa He MOXKe oMoryhutu ycso-
jeme fere, HUTK OMOMEUIIMHCKY aCUCTYPaHa OIUIOAa, Oyayhu na je nuws popMupama
VICTOIIO/THYUX 3ajeHNIIA

»PENATUBHO TPajHMje 3a/j0BO/berbe CeKCYaTHIX MOTpeda MCTOMONMHNUX IIapTHepa
[...] mpymTBO M Ap>KaBa He MTHTEe SPaK CaMo 30T TOTa IITO Ce Y OKBUPY Hbera Peryiuiie
CeKCYalTHOCT, Beh 3aT0 1ITO Ce HhiMe JIETNTUMMIILY CeKCYaTHI OFHOCH Y Ly Hodujarba
IIOTOMCTBA, @ MCTOIO/IHA 3aje{HNIIa He MO>Ke SVTI MCTO LIITO ¥ TOPOAYILIA U dpaK; He TBOpe
ce KpBHOCPOIHIYKY OFHOCK HY Ta3duHcko cpoctso” (Suvakovié, 2021, str. 714, 720, 723).

Takobe ce HaBoAM [a Cy [ewy TOTPEeSHM 1 OTAL] U MajKa, Kao U/eaaH yCIoB, U I10-
ponuua y kKojoj he ce ona connmjanmnsosary, Te a 3alITHTA IIpaBa NCTOIOHUX [IAPOBA He
Mosxe SuTy nsHaz sanrTuTe mpasa feteta (Suvakovié, 2021, str. 714).

Y mp>kaBama Ijie IIpaBHA Pery/aTyBa YVHY JOCTYITHOM BaHTE/IECHY OIUIOAY 1e3dej-
CKIM ITapTHEpPKaMa, iIjIeMe OCTajy — M3adpary Helo3HATOr JoHOopa u u3dehn aHraxxoBame

"' Ocranu NpomycaHy yCIOBY Cy fia je JOHOP GUSMYKY 37paB (Kao U ICUXMYKY HA OCHOBY IICHXO-

JIOIIKe IPOIleHe), 1a He CIIajia y PUSMYHY IPYITy HApKOMaHa, /ja HeMa aHa/IHe OfJHOCe 1 IiepUaHalHe
KOHJM/IOMe, Jla HeMa TParoBa ydoyja uraja Ha KOX, Ia y IIOCTefn1X 12 Mecely Huje 0daB/bao Te-
TOBA>KY VIV IIMPCHUHT U Jja GU3UUKMM IIperefiloM Huje HaheHa mimdasieHonaTja, 1a HeMa Ky TUILY
U3 HejaCHMX Pas3jiora MM XeIlaTOMerasyjy, f1a He KOH3yMMpa a/IKOX0/I ¥ He ITYIL, /ja MMa HOpMaslaH
Hajla3 crepMorpama Ipema Kpurepujymmuma CBeTcKe 3/jpaBCTBeHe OpraHK3allije OFHOCHO JIa je ouy-
BaHa OBapMja/lHa pe3epBa KOJl KeHa, /ja TeJleCHa TeKIHA U BYCUHA OUTHO He OJICTYIIA Off IPOCEYHUX
BPEJHOCTY 32 TOIMIITE, IO M pacy Kojoj Ipumaja.
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Tpehe cTpaHe mmu ce oTydnTH 3a MO3HATOT JOHOPA U fleTeTy oMoryhuty nmpucryn duo-
nomxkoM Hacrehy (Chabot & Ames, 2006; Goldberg & Allen, 2013). Pesynraru cupose-
meHyx ncTpakuama y CAJl o uckycTBuMa /1e3dejK1 Koje Cy ce OIIyduie 3a BAaHTeTIeCHY
omofmy (mraHupate ne3dejcke MOpoIie, HACIPaM OPOANIIA Y KOjUMA je leTe poheHo
3 IPETXOJHIX XeTEPOCEKCYaTHIX Be3a) U OfpacTamy OBe Jielle MoKasyjy Aa je Behu dpoj
MJIAJMX y IIepUOMLy pa3BojHe afoleclieHIje JKeleo NH(OpMaLyje ¥ HeKy BpCTy KOHTaKTa
ca moropom (Covié, 2015, str. 405).

Hama gp>xaBa maha HeorpanmdeH dpoj mokyIaja BaHTe/leCHe OIJIOfHe TapoBa, a
rpaHmIa 3a xxeHe mogurayta je Ha 45 roguua (Uredba o izmeni Uredbe o Planu zdravstvene
zastite iz obaveznog zdravstvenog osiguranja u Republici Srbiji za 2022. godinu, Sluzbeni
glasnik RS, br. 79/2022). Y803 u u3Bos penpopykrusaux hennja je moryh, anu ue u em-
dproHa (wian 54 3akoHa O SMOMEAUIMHCKY IOTIIOMOTHYTOj OIUIOAbN; Y Ia/beM TeKCTY:
3BMIIO), a seTa/bHMjU YCTIOBY ce perynuiny IIpaBumHuKOM o ycmoBuMa 3a odaBrbarmbe
IeTaTHOCTH YBO3a ¥ 3BO3a PeNPOAYKTUBHYX henja, Kao 1 Ha4MH IpoBepe yCIoBa KBa-
ymreta n 6e3demHoCTI.'? CyporaT MajunHCTBO je 3adpameHo (wi. 66 3SbMIIO).

Kapa ce roBopu 0 JOHOPCTBY pepOAyKTUBHUX henuja, Tpu Cy OCHOBHA Hadenra Ha
KOjJMa ce OHO 3aCHNBA: HauesIo aITPYM3Ma, HauesIo APYIITBEHe OfTOBOPHOCTH ¥ HAYEIO
conupapHocTy (Mrsevi¢, 2020, str. 17). 3BMITO uctuye Havesno MegUIIMHCKe ONPaBJaHO-
CTH, Ha4eJIo 3allITHUTe JbYACKOT d1ha, Haue/lo OMIITeIPYIITBEHOT MHTepeca, Hauelo 3allTUTe
IpaBa fieTeTa 1 nnia nosesanux ca bMIIY, Hayeso paBHOIPAaBHOCTH, Ha4esno c1odofe
OITy4VBaba, Ha4esIo 3alITUTE JbYACKOT JOCTOjaHCTBA', Haye/Io 3allITUTe IPUBATHOCTH
u Haueso Oe3demuocTu (wi. 4-12).

Yanom 29, 3SBMIIO mpenusiupa fa kaga y noctynky BMITO nuje Moryhe kopuctutu
COIICTBEHe PelpOAyKTIBHe herje jeHOT Off CYNpy)KHIMKA MM BaHOpavYHMX NIAPTHEPA, jep
He ocTtoju MoryhHoct fa gobe fo 3aueha ynmorpedom penpopykrusuux hemmja cynpy-
JKHMKA VIV BaHOPauHNX IapTHepa, Kaja cy fpyre bMIIO npouenype dne HeycrelHe,
WIN KaJia je HOTPedHO CIIpeduTH IIpeHolIebe 0301/bHe HacIeqHe dOIecTy Ha eTe, JOHNU-
paHe penpopyktusHe hemyje ce mory kopuctutu y BMIIO nponenypama. Takobe, mory
ce KOPUCTUTHU SOHVMPAaHU eMOPMOHM CYIPY)KHMKA VIV BAHOpaYHNUX ITapTHepa HACTa/IN Y
HOCTYIKY XOMOJIOTHE OIUIOfIbe, KajJja CYIPY>KHUIY MM BAHOPaYHM ITapTHEPH Off KOjUX
HOTUYY eMOPVOHN He KeJle JIa X KOPUCTE 3a COIICTBEHY OIUIOAY, Y3 IbIMXOBY U3PUYUTY
HYCMeHy carmacHocT (wi. 29, ct. 3 3bMIIO). He nocroju MmoryhHOCT fOoHMpama penpo-
IyKTUBHUX henuja wiaHy mopopaniie, IO3HAHUKY, HUTU KOHKpeTHO ofpeheHoj ocodu;

12

Cnymbenu inacnux PC, 6p. 27/19.

»IIpMHIIUII 3alITUTE TTpaBa fleTeTa U nuia nosesanux ca BMIIO ocTBapyje ce Ha HauuH f1a Cy
3IpaBJbe, dlarocTame I 3alITUTA IpaBa JeTeTa, Kao U IpaBa [PYTHUX JIMLA Y Be3) ca IOCTYIKOM
BMIIO, mpruopuTeT IpM LOHOLIEHY OJIYKe 3a cBaKy mporenypy BMIIO, a mocedHo 3a )eHy Koja

. »
ce noxsprasa BMIIO, ogHOCHO 3a fieTe Koje he ce 10 TOM IIOCTYIIKY PORUTH.
14

13

»IIpUHILIMII 3aIITHTE JbYACKOT JOCTOjaHCTBA OCTBapyje ce cuposohemem nocrynka BMIIO, y3
OdYyBame /bYJICKOT JOCTOjaHCTBA, IIPaBa Ha IIPUBATHOCT, OUyBakbe 3[[paB/ba, OTarocTama 1 Ipapa
nerera.

* ,Haueso 3amTuTe IprBaTHOCTY OCTBApPYje ce Ha HAYMH Jia Ce CBY Tojany o aniyma Ha BMIIO,
JaBaoLMMa, ¥ MEeAMIIMHCKA JOKyMeHTaluja y Be3u ca BMIIO uyBajy y ckajy ca oBUM 3aKOHOM 1
3aKOHOM KOjuM ce ypeDyje samrnra nogaraka o TM4HOCTI.
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HIIje J03BO/beHO HyDeme jajunx hennja, cemenux henuja win eMOproHa y by cTuIama
MMOBUMHCKe 1 duio Koje apyre kopuctn (4. 32 3SEMIIO).

PenpopyktusHe henuje jegHor foHOpPa, Kao U ZOHMPAHN eMOPMOHN jeHOT mapa
CYIIPY>KHIUKA, OFHOCHO BaHOPaYHUX IIapTHEPA, MOTY Ce KOPUCTUTH 32 HOCTYIAK OIIOfbEe
jeHOT Mapa CyIpy>KHUKA, OfHOCHO BaHOPAaYHNUX ITapTHepa, Kao U jefHe )KeHe Y CMUCITY
yiraHa 25. cT. 2'° (wr. 30. c1. 1 3EMIIO), a y ciy4ajy fa ce feTe wim fielia pofie ca TOHMU-
PpaHMM pernpofyKTUBHYUM heyjaMa, OTHOCHO eMOPMOHNMA, IIPEOCTae PelpOfyKTIUBHE
henmje [oHOpPaA MCK/BYUIMBO Ce MOTY YIIOTPedNUTH 3a MOHOB/beHN MocTymak BMITO ko
UCTUX CYIPYXKHUKA, Tj. BAHOpaYHMX ITapTHepa, Kao U ucte xeHe (wi. 30. cT. 3), unme ce
UCK/by4dyje MoryhHOCT eBeHTyanHOr HHIecTa y SymyhHoCTN.

3BMIIO y unany 2 npomicyje ia ce Ha IMTambe BpIIeHha POIUTE/bCKIUX IIPaBa IIpH-
Membyje 3aKOH KOjuM ce ypebyjy mopoanvHu ofHOCH, YKOIMKO OBUM 3aKOHOM HIUje APY-
raunje npensubeno. Ynan 57 IlopopuyHor sakoHa yTBphyje #a je Majka fieTeTa, 3a4eTOr
y3 dromenuuuHcKy momoh, skeHa Koja je pofiIa AeTe, a Ia Ce MATEPUHCTBO JKeHe Koja je
mapoBaa jajHy hemujy He Moxxe yrBphuBatu. Y wiaHy 58 MCTOT 3aKOHA HAaBOJM Ce Ja ce
olleM JeTeTa CMaTpa My MajKe JleTeTa WIN IbeH BaHOpauHy IIapTHep, aKo je a0 MIcMe-
HY CaIJIaCHOCT 3a OMOMeIVILIMHCKI IOTIIOMOTHYTY OIUIOAbY, T Ia C€ OYMHCTBO Y OBUM
CTy4ajeBrMa He MOXKe ocriopaBat. Takobe, 04MHCTBO MyIIKapIia KOjI je JapoBao ceMeHe
henmje He Mo>xe ce yrBphuBaTm.

3BMIIO ycBaja IpUHILUII ATICOTYTHEe AaHOHMMHOCTY IOHALIIje, LIITO 3Hauy HeMoryh-
HOCT Jja ce Ca3Hajy dVJI0 KOju oAl O IOHOPY, OCUM OHMX KOju Cy OUTHM 13 MEAMIIVHCKIX
pasiora. Takobe, foHOp mpema merety, poheHoM (HacTaIOM) Off HETOBOT OVMOJIOIIKOT
Matepujana, HeMa Hu mpaBa Hit odasese (¢l. 40). [lete, 3agerto nocrymkom BMIIO ca pe-
npoayKTuBHUM hennjama foHOpa, MMa IPABO Aa U3 MEAUI[MHCKUX PA3jIora TPaXXI Off
VYnpase nopatke u3 JJp>kaBHOT perucTpa Koju ce 0OJJHOCE Ha JJaBaolja pernpoyKTUBHUX
henmja, kaga HaBpiM 15 roxyHa ¥ Kajja je CIIocodHO 3a pacyhuBame, a OBU IIOfIALIM Ce He
OJIHOCe Ha IOfiaTKe O IMYHOCTH [jaBaolia, Beh caMo Ha mofaTKe Off MEAMIMHCKOT 3HaYaja
3a JieTe, Hmerosor dymyher cynpyXHMKa OJJHOCHO BaHOPAYHOT MAPTHEPa, Ko ¥ IOAaTKe
Off 3HaYaja 3a BUXOBO MOTOMCTBO (CL. 57, st. 1, 2). Takobe, 3aKOHCKY 3aCTYITHUK OXHOCHO
cTaparesb JleTeTa, I10 OZ0dpeby OpraHa CTapaTe/bCTBA, MOXKEe 3aXTeBaT YBIUJ Y OBe II0-
JaTKe, ajy CaMO Ha OCHOBY JO3BOJIE HAJIJIEXHOT Cy/ja y BAHIIADHMYIHOM IIOCTYIIKY, KaJja
3a TO IIOCTOje OIpaBlaHM MeAMIVHCKY pasnosn (L. 57, st. 3), Kao U 3paBCTBEHY PAIHIUK
Koju j1eun feTe 3a4eTo noctynkom BMIIO, 13 MeaMuMHCKMX pasiora, y /by OTK/Iambamba
pusuKa 1o 3upasibe geteta (¢l 57, st. 4).

Pycko 3akoHOmaBCTBO Haje mpaBo Ha ofpeheHe nHPOpManMje O JOHOPY TeHETCKOT
MaTepujasa, i Bberos rpahaHCK NAEHTUTET OcTaje HenosHaT. Y CaBe3HOM 3akoHY Pycke
Denepanyje 3 2011. rogyHe y wiany 55, Tauku 8 (Denepanbhblil 3akoH ot 21.11.2011 N
323-®3) vaBopmu ce ma rpabanm MIMajy NpaBo Ha MEAMUIIMHCKE MchopMaque 0 TOHODY, O
BETOBOj Pacy, HALVIOHATHOCTH, @ Takohe 1 0 criobalrmsyM QUSIYKIM KapaKTepUCTUKaMa.

16 VI3y3eTHO, TyHONIETHA I Pa/{HO CIIOCOOHA JKeHa Koja )KMBIU caMa U CrocodHa je 3a odaB/barbe

POANTE/bCKIX [TOCIOBA U HAJIA3M Ce Y TAKBOM IICHXOCOLMja/THOM CTamby Aa Ce ONPaBLaHO MOXe
ouexnBaru fa he mohu fa odas/pa popuTebcke Jy>KHOCTH, ¥ CKIaAy ca 3aKOHOM, MMa IIPaBO Ha
npouenype BMIIO, y nuntepecy nerera.”

1440



Coyuonowxu tpeineg, vol. LVI (2022), no. 4, crp. 1433-1471

Hasor MunncrapcTBa 3apaspa Pycke @egepanyje ,,O nmpaBmiHoj ynorpedn no-
MORNHVX pelpOAYKTUBHIX TEXHOJIOIja, KOHTPAMH/VKALjaMa I OTPAHIIEY Y BIX0BO]
npumenn’ (ITpukas Mununcrepcrsa sgpaBooxparenns PO or 30 aBrycra 2012 r. Ne 1071
“0 IOPpsifIKe MCII0/b30BAHNSI BCIIOMOTATEIbHBIX PENIPOAYKTUBHBIX TEXHOIOTUIL, IIPOTH-
BOITOKA3aHISX U OTPAHNUYEHISX K UX IPUMEHEHNI0 ) Y WIaHy 54 IPONNCYje fa JOHOPKe
jajue heHI/Ije Mory Sutu xene crapocTu ofi 18 o 35 ropuna, (bmsmtn(m U TICUXUYKY 3IpaBe,
KOje Cy IIOABPIHYTH MeIMIVHCKO-TeHeTHYKOM IIperieny. [JoHopke jajue hemje mory durtu
U HEaHOHVMHE U aHOHMMHe JlaBaTe/bKe. Yman 62 mpomnmcyje ycose 3a JOHOpe cliepMe
(Mmymkapiy y3pacta of 18 o 35 rogyuaa, pu3aNIKM ¥ IICUXNYKI 34PaBY, KOjU CY IPOLIIN
MeIMIMHCKI TeHeTCKM IIpeTyieft). 3a BIUX ce, Kao I 3a JOHOPKe jajHe hennje, mpomnucyje
Ia Mory dutu duno HeaHoHuMHM duto anoHuMHMN. [Topen Tora, Hamor mpomnucyje ga ce
JOHalMja CIiepMe BPUIY Y3 CaIIaCHOCT MYIIKOT JJOHOPa HAaKOH M3BPUIEHOT KIMHUYKOT,
JTadopaTopuUjCcKOT, MEAVLIMHCKOT U TeHeTCKOT Iperiefia. CBU JOHOPU ce IIOfiBpraBajy ICu-
XOJIOIIKMM TECTOBMMA M KOHCY/TallMjaMa Cca TepareyToM, YPOIOrOM M IICUXUjaTPOM, KOju
JIOHOCE OJITyKe O IJMXOBOM IICUXIIKOM I (PUSMUKOM 3[[PABIBY.

Y OpaHIycKOj je y IpMMeHY 8110 IIPVMHIINII aIICO/Ty THEe aHOHMMHOCTH JJOHALVje, aIi
Cy ce CTBapy IIpoMeHmIe y aBrycty 2021. rofuse xazga je dpanifycku npencenHuK EManyen
MaxkpoH normucao HoB 3akoH o duoetnuyu (LOI no 2021-1017 du 2 aott 2021 relative a
la bioéthique).”” OBuM 3aKoHOM 0cOdaMa poheHuM MyTeM MEFULIMHCKN TOTIIOMOTHYTE
perponykiyje omoryhasa ce IIpaBo Ha IPUCTYII, HaKOH 18. pohenpana, napopmarmjama
0 CBOM IIOPEKIIY, Kao IITO je MIeHTUTET IOHOpa, WM NHPOopMalijaMa Koje He UIeHTH-
¢bUKyjy [OHOPA, K0 MITO CY CTAPOCT I HheroBe p13NiIKe KapaKTepUCTIKe, 3d0r yera he
Of} cajia CBM JJOHOPM CIlepMe WM jajHux henmja MopaTu fa IpUCTaHy Ha MOTEHILMjaTHO
Ieberbe 0BUX MHpopManuja ca dyayhom merom poheHoM off HUXOBOT PEIPORLYKTUBHOT
marepyjana (Boring, 2021)." Takobe, omoryheH je mpucTyI MefUIMHCKA IOTIOMOTHYTOj
PENpONYKTIBHOj TEXHOJIOT W)Y /Ie30€jCKIM ITapOoBUMa U CIOQOTHUM XeHaMa. Y1aH 1 HoBor
3aKOHa M3MeHMNO je uiaH 2141-2 ¢ppaHIryckor 3aKoHa O jaBHOM 3/[PaBIby, ¥ MEAMUIIVIHCKI
MOTIOMOTHYTY PeNpPOAYKINjy YUMHIO JOCTYIIHOM ,,CBAaKOM Iapy KOjU YMHe MYIIKapall
¥ )KeHa WIK JiBe XKeHe, v OMIo Koja JkeHa des mapTHepa’, JOK je CyporaT MajuMHCTBO I
mape 3adpareHo mpeMa wiany 16-7 Ipabanckor sakonnka (Code Civil).

YcraB Perrydmnke Cpduje rapaHTyje IIpaBo fjeTeTa Ja Ca3Ha MOPEKJIO I 09yBa CBOj
upentutet (w1 64 Ycrasa PC), oK je 3aKOHOM ITPOKTaMOBAHO IIPaBO JeTeTa Jja 3Ha KO
Cy MY pOAUTE/bY 1 IPABO Ia Ca HABPIIEHNX 15 rofyHa U3BPUIN YBUJ Y MATUYHY KibJ-
Iy poheHNx 1 pyry HOKyMeHTaILMjy Koja ce Tide mwerosor nopekna (¢l. 59 Porodi¢nog
zakona RS; ¢l. 41 Zakona o mati¢nim knjigama). KonBeHn1uja o mpaBumMa ieteTa WIaHOM
7 rapaHTyje fieTeTy, KOJINUKO je To Moryhe, IpaBo Ia 3Ha KO Cy My POLUTE/bI U IIPaBO Ha
BJXOBO CTapame, a WIAHOM 8 IIpaBo Ha O4YyBambe upeHTNTeTa. OBOM IIpaBYy JleTeTa Cy-
IIPOTCTaB/bajy Ce NOjelJHa YIOPENHOIIPaBHA Pelliera, Kao HIIP. IIPAaBO YKeHe Ha aHOHMMHMN

17 TIpBu 3aKOH KOjMM Ce peryuiiie MaTepyja acuCTUpaHe perpoaykuuje je y PpaHIifyckoj ycBojeH

1994. ropuHe. Buiire o paHujeM IpUHINITY alICOTyTHE aHOHMMHOCTH JoHOpa Buanu (Stjepanovié,
2018, str. 238).

'8 YcBojeH je aMaH/IMaH KOji ce OJHOCH Ha Jlelly 3aueTy IIpe CTyIlama 3aKOHa Ha CHary, ¥ oHa he
Mohu HakoH 18. pobeHfjaHa J1a HOHeCY 3aXTeB areHIVji Koja he KOHTaKTMpaTH JOHOPA M MUTATH
ra Jia JIM je CarylacaH Jja ce HeTOBM JIMYHM oA Jejle ca IIOHOCHOLIEM 3aXTeBa.
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nopobaj y Ppaniryckoj.’’ Y ToM CMUCTy MHTepeCaHTHA Cy U 00pas/IOKeha HEKIX IIpecy/a
EBpornckor cypa 3a JbyfcKa IIpaBsa.

»32 JIMYHU PasBOj CY HEOIIXOJHU TIOIALIY O UAEHTUTETY POAUTeba |...] amu mocroju
OIIILUTYM MHTEPEC 3a 3AIUTUTY 3ApaB/ba U JeTeTa M MajKe Koja je pofiuIa aHOHMMHO Jia
du ce nsdersio HamymITabe, 4YeAOMOPCTBO MM TIpUderaBarme MIeraH1M nodavajuma’
(Odievre v. France, no. 42326/98, 13. February 2003).

»3aXTeB MajKe 3a BpahameM [ieTeTa HAKOH IeT Mecer off mopobaja oxduja ce, jep
je y IeTeTOBOM Hajdo/beM MHTepecy Ja Ma CTadiIHe eMOTVBHE OJJHOCE YHYTap HOBe
nopoputie [...] meproy o ABa Mecela je 3110 JOBO/baH [ja MajKa IIPEUCIINTA CBOjY OLIYKY
(Kearns v. France, no. 35991/04, 10. January 2008).

Hemauku ycras cafpxu ofpende o mpaBy jieTeTa Ha IIOPOAYILY 1 IIPaBY AeTeTa Ha
casHarbe O BIACTUTOM IIOPEKJIY, @ CXBaTambe MajunHCTBA y IOPOAYHOM [IPaBy HIje y
BesJ Ca YIICOM MajuMHCTBA Y MATUYHY KUY pobheHnx, Beh ca 4nibeHnIjoM HbeHOr 110-
pobaja (Hrabar, 2008: 1135; navedeno prema Covi¢ & Covi¢, 2013, str. 638). Crora uuje
nsHeHabyjyha omnyka BpxosHor cyna Hemauxke, o kojoj he duru Buie peun y HacTaBKy
paja, ja IpaBo AaBaolja Ha aHOHMMHOCT He MO)Ke OUTM VM3HAJ, [IpaBa JieTeTa fia o3Haje
oda poxnrema (Supreme Court of Germany decision XII ZR 201/13, 28 January 2015).

ITpBa 3em/ba Koja je perynucajaa JOHOPCKY MHCceMuHanujy duna je IllBexcka
(Stjepanovi¢, 2018, str. 235). 3akoHoM o nHceMuHanuju (Act on Insemination (SFS
1984:1140)) duo je npensubeno pa ce nHpoOpMamje 0 JOHOPY YyBajy U ia Ce yIMHE JI0-
CTYIIHIM JeLi KajJia OHM CTEKHY 3penocT Aa fodujy e nudopmaryje. HaBeeHO 3aKOHCKO
pelierbe IPUBYKIIO je MHOTO ITXKEbe 11 MHOTO KPUTHKA, Meh)y kojuma je ocHoBHa dura ia he
TPAHCIIAPEHTHOCT MH(pOPMALja O JOHOPUMA ZOBECTH [I0 CMamberba dpoja goHopa. [Ipakca
je leMaHTOBaJIa HaBeJleHe CTPEIlibe, Te je HAKOH JJOHOIIeha 3aKOHA OO Jja ToBeharma
dpoja nonopa (Daniels, Lalos, 1995). VickycTBo llIBeficke MO>Ke IIOC/TYXUTH Kao jacaH Io-
Kasare/b KOPMCHOCTY yBODerba MOTITyHe TPAHCIIAPEeHTHOCTI MHGOPMALj O UIEHTUTETY
noHopa. [IIBeficko 3aKOHOZABHO pellierbe IPOIIIIO je Kpo3 HeKoMKo ¢asa. Ha mouerky cy
ce onpende 0 FOCTYIHOCTY MH(OPMALHjA O JOHOPY OXHOCHIIE CaMO Ha JOHOPE CIIepMe, a Off
2003. ropuHe ofpende O TOCTYIHOCTY OfHOCE Ce U Ha IOHOPKe jajHe hemje.” JemuucTBeHN
aKT, KOjJIM Cy IIPETXO/fHA ABa OWJIA YKIHYTA, a 3aTVIM HeM3MelbeHa IIOHOBO CTYIIV/IA Ha CHAry
Kao jeayHCTBEHM aKT, foHeT je 2006. ronuue (Lag (2006:351)). Y nornas/by Koje HOCH Ha3uB
»VIHcemuHanuja’, y metoM ey ypebyje ce mpaBo Ha nudopmarujy o goHopy. [Ipensubeno
je ma ocoda 3aueTa MHCEMMHALMjOM CIIEPMe YOBeKa 3a KOra MajKa Hyije yaTa WM ca KUM

¥V ¢ppanuyckom Ipahanckom 3akoHMKYy aHOHMMHY TIopobaj kao omiuja mocToju o, 1993. rognHe

(u. 341-1). 3akoHoM Op. 2002-93 op 22.01.2002. ropuHe oMoryheHo je oy aHOHUMHO poheHor
fleTeTa fja AHTaXyje IPOKypaTopa Kako Oy IPOHAIIAO [ieTe, Al HeMa MOTYhHOCT ycrocTaB/mbama
MIOTITYHOT IIPABHOT OJHOCA Ca JeTETOM, YKOJIMKO je ieTe YCBOjeHO, jep HaKOH YCBOjerba IeTeTa Hifje
I03BO/BEHO WeroBo npusHame (wi. 352 Code Civil); Tpeda Harmacuru na pobeme y3 sagpxaBame
QHOHJIMHOCTH He IIPEICTaB/ba PA3JIoT [ Ce OfdMje TY>Kda K0ojoM ce TpaXkut yTBphuBarme OUMHCTBA,
3a pas/Ky Off Ty>kde KojoM ce Tpaxku yrBphusame MarepuncTsa (Kovacek-Stanié, 2004, str. 152)
(Vid. Covi¢ & Covi, 2013, str. 637).

2 Jlo 2003. ropuHe foHaIja jajue hennje duna je HesakoHuTA.
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MajKa He VMBI MMa IIPAaBO TPHUCTYTIA TOAAIIMA O JOHOPY KOji Cy YIIMICAHU Y TOCEdHOM
THEBHUKY OOTHMIE, AKO je OH MIIV OHA JOCTUTAO TOBO/BHY 3peoCcT. AKO 0coda MMa pasyior
fla MUC/IM [1a jé OH M/IM OHA 3a4€Ta OBOM BPCTOM MHCEMUHALMje, KOMUTET 3a IPYLITBEHO
dmarocTame je 0daBesaH fa, Ha 3aXTeB, IOMOTHE 0BOj 0COOM /ja CasHa Jja /I TIOCTOje HeKM
HOJALM O JOHOPY Y ClieljaTHNM SHeBHMIMA (Stjepanovic, 2018, str. 235). Penrerse mpema
KOM JIOHOPOB IIOTOMaK, HAKOH IIITO CTEKHE ,,JOBOJbHY 3PE/IOCT’; MMa IPaBO Ha IOfiATKE O
TOHODY je, TpeMa HallleM MUII/beHY, CTIOPHO ¥ MUII/berha CMO Ja du d1ymo cMumciennje a
je HaBeJleH Ta4yaH y3pacT Off KOT Cé MOXKe CITy>KUTU OBUM ITPAaBOM.

Ynan 7 KouBenunje o mpaBnuma ieteta MoTBphyje mpaso jfelie fa MO3Hajy cBOje
poxnuTesbe, KOMMKO rof je To Moryhe, 6e3 MKakBe pas/nKe Ha OCHOBY CTapOCTH, 300T era
He TIOCTOjU OIIpaBJlambe [a Ip>KaBe M0CTaB/bajy MPOM3BO/bHA CTAPOCHA OIPaHMYeHa 3a
HETOBO IPaBO NPHUCTYIIAa MHPOpMaIIMjaMa y Be3u ca JOHOPOM Kajla HallyHe 16 rofnHa,
Kao LITO je cry4aj y Xomauanju, y Yjenumwenom Kpamescry Henpentndukyjyha unpop-
Maluja o AaBaolly Moxke ce fodutu ca 16 rognHa, a upentudukanuone nudopmanmje ca
18 rogmHa; cTapocHa rpaHuiia y AyCTpuju je HuxkKa U usHocu 14 roguna, a 'y llIsenckoj,
Kao IITO je pedeHo, 3aKoH mpeasuba mpaso felie Koja ce CMaTPajy ,AOBO/BHO 3pernma’
na fodujy unpopmanuje, ok Gpopmanne cMeprutie HanmonamHor ogdopa 3a 35paBCTBO
¥ COL[Mja/THY 3alITUTY TIPENM3MpPajy /ia Ce 3aKOHCKa ofipefida MoyKe OfHOCUTH Ha CTapuje
tuHejizepe (Child Rights International Network, 2015).

Ympasa 3a jpyAcKy ooy u emdpuonorujy (The Human Fertilisation and Embry-
ology Authority) y Benukoj bpuranujn perynmiie TpeTMaH IZIOLHOCTY ca JOHOPCKUM
jajuma, ciepmoM mnu emOproHrMa. CBaKo KO CaKyIyba, CKIAUIITY MU KOPUCTH TbYACKe
rameTe 1w emdpuoHe y Exrneckoj mopa nmat HFEA nmunenny u Mopa ce mpuap>xaBatu
HFEA-oBor Kozexca (the HFEAs Code of Practice) n 3akoHa 0 XyMaHOj OIUIOLMA 11 €M-
dpuonoruju us 1990. ropyxe ( Human Fertilisation and Embryology Act 1990).*!

Op 1. aBrycra 1991. rogune, Perucrap Yupase 3a /byICKY OIUIOAY 1 eMOPYOJIOTH]Y
(Human Fertilisation and Embryology Act 1990, Section 31) denexn nadpopmanuje o
NieYery y IMIEeHIPaHNM KNMHMKaMa 3a IVIONHOCT y Benmukoj bpuranujn, a To ykbyuyje
TpPeTMaH ca JOHOPCKUM jajuym henmnjama, ciepmom mmm emdpuonuma. CBako /niie HAKOH
HaBpIIeHNX 16. rofnHa )X1BOTa MMa mpaBo fa og HFEA 3aTpakn nnpopmanujy o Tome
fla JIY je OHO 3a4eTO JOHMPAHOM jajHoM hennjom mmm criepMoM y KIMHULM y EHITIeCKoj
nocne 1991. ropune. Takobe, n3 Perucrpa Mory na Tpaxke MHGOpPMaIUjy 0 TOMe fia /Il Cy
TeHeTCKU TI0BE3aHN ca HEeKMM ca KM HaMepaBajy fja CTyIe y Opak, Aa pernctpyjy rpaban-
CKO ITaPTHEPCTBO VI Ja CTYIIe Y MHTUMHY PU3NYIKY OFHOC (IIpUjaBy MOPAjy OZHETH
3ajefiHO 0da mapTHepa).

¥ npaBy Benuke bpuranuje pasnnkyjemMo Tpy Iepuofa pasauMunToOr MPUCTYIIA JO-
CTYIHOCTY HOfjallMMa O JoHOpuMa: 3a 3adeha m3meby 1. aBrycra 1991.7 u 31. mapra 2005.

2! Buure Bupu: Donor conception at UK fertility clinics (UK law), Available at: https://www.ngalaw.

co.uk/knowledge-centre/donor-conception-at-uk-fertility-clinics-uk-law/
2 OBaKBO pellleme je Kpajibe HeOIXOIHO 1 MUIIJbeha CMO Jja U MOpasio SUTH NMIUIEMEHTUPAHO
Y CBaKOM 3aKOHOJABCTBY KOj€ IIPM3Haje IPaBO Ha MEAMLIMHCKY ITIOTIIOMOTHYTY PENPOAYKIHjY.

#  HFEA He nocefiyje HUKaKBe nHpOpMaIije 0 /byyiMa Koju Cy JoHupau mpe 1. aBrycra 1991.
roauHe, jep je taja ycnocras/beHa HFEA. Rules around releasing donor information, Available at:

https://www.hfea.gov.uk/donation/donors/rules-around-releasing-donor-information/
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TOIJVHE — JOHOPYU Cy QaHOHVMHY OCUM aKO HUCY OfTy4dMIM [ja Ce IOHOBO PETUCTPY]jy Kao
HO3HATY KaKo OM CBOje MH(OopMalje yIMHIIN JOCTYIIHNM; 3a 3adeha usmeby 1. anpua
2005. n 31. Mapra 2006. TofuHe — 0BO je 810 Ipe/IasHi IePUOJ, TOKOM KOjeT Cy CBY HOBU
JIOHOPY MOPAJII Jja IPUCTAHY Ha M/IeHTUNKALN]Y, a1 je KIMHUKaMa QUIO 03BO/bEHO
Jla HacTaBe Jia KOpUCTe jajHe henuje nm crepMy aHOHUMHUX TOHOPa Koju cy Beh peru-
CTPOBAHM KOJI BUX, IITO 3HAYN JIa CY UAEHTUPUKALNOHY TIOJALM HEKMX JOHOPA 4lje Cy
jajue henuje wm crepma kopuirheHe TOKOM OBOT IIepUOfia IIO3HATH, 2 HEKY Cy aHOHUMHI;
U KOHA4HO, 3a 3adyeha HakoH 1. amputa 2006. rofuHe — KIMHMUKE Cy MOpaJjie Jia KOpUCTe
VCK/bY4UBO jajHe hemmje mau cnepmy npaeHTH(UKOBaHNX JOHOpPa (Y3 M3y3eTaK aKo je
nopopuia Beh MMasa fieTe 3a4eTo o aHOHUMHOT [JaBaolla, TeHeTCKI MaTepyjasl TOT aHO-
HUMHOT JJOHOpa du1 ce MOorao KopucTuTH 3a 3adehe reHetckor dpara mnm cecrpe) (Donor
conception at UK fertility clinics (UK law)).

Enrnecka ce op 2005. rofuHe Ipugpy>Xia 3eM/baMa Koje ocodama poheHuM mmyTem
MENIMHCKY TOTIIOMOTHY Te PeIPOAYKIIje IIPU3Hajy IPaBo fa CasHajy U MAeHTUPUKALI-
OHe IOfaTKe 0 JOHOPY (1Me, HaTyM pobema, rpaj pobema 1 MOC/IeNHY IO3HATY agpecy).?
YenoB 3a fodujame neHTUPUKALNOHNX IIOJATAKA jeCTe fa je uiie HaBpuIo 18. rognHa
sxkmBoTa (Section 31ZA, Human Fertilisation and Embryology Act 1990). ¥3 naBefeHe us-
MeHe y Be3! Ca OTKPUBambeM UIEHTUTETa TOHOPA, Ha CHAasy Cy ocTase nocrojehe oxpende
peMa Kojuma ofpebeHe mogaTke 0 JOHOPY /MIle MOXKe i ZOdMje 1 HAKOH HaBplIIeHe 16.
rogyHe (GU3MYKM OINC, TOAUHY U 3eM/by poberba IOHOpa, eTHIYKY IPUIIAJHOCT JOHOpa
U 1beTOBYX POJUTEba, fIa JIV je JOHOP MMAo Jielly Y BpeMe JJOHalllje, ’eroB OpayHy CTaTyc,
Kao I CBe PeJIeBaHTHe MOAATKe JIMYHe I TOPOANYHe MeauiHcKe ucropuje) (Rules around
releasing donor information). ITopex Tora, miia HAKOH HABPILEHNUX 16 TOAVHA, WIN paHIje
y3 IOZPIIKY POAUTE/bA, MOTY fia foOujy nHdopManujy o Tome Konuko je dpahe u cecrapa
KOjU Cy 3a4eTI Off MICTOT JIOHOPa, BIXOB IO U Y3PacT, a Off HaBpLIeHNX 18 rogiHa Mory
sarpaxuru ga ce npuapyxu HFEAs Donor Sibling Register u, ykonuko je dumo ko ox
BIXOBYX nonydpahe mmu momycecrapa trakobhe perncTpoBaHo win dyfe 3axTeBaso pe-
rucrpauyjy, HFEA he ux nosesaru. (Donor conception at UK fertility clinics (UK law)).

Y npomtoctu cy ce fedate 0 HajdO/beM MHTEpeCy fieTeTa U BeroBOM IIPaBy Ha Ca-
3Harbe IIOPEKIIa, OFHOCHO OIIPaBAAHOCT OTPAaHMYeha OBOT IIPaBa, BOAWIe Hajuenrhe Kafa
ce pacIIpaBjbajIo O IMIPeJHOCTIIMA U HeJOCTallMMa 3aTBOPEHUX U OTBOPEHNUX IIPOLefypa
yCcBOjema®, JOK ce JaHAC TeXXNIITe IoMepa 11 Ha 0071acT SMOMeIMIIMHCKA TIOTIIOMOTHY Te
OIUIOAIbE U JIelle Koja Cy pe3yTaT ncTux. Moxe ce pehu ja TpeHYTHO CBeOYMMO TPEHIY
CTaB/bamba IIpaBa IeTeTa Ha Ca3Habe CBOT OPeK/Ia YICIIPell aHOHMMHOCTH JOHOPA CIiepMe
IIPOM CBETa, O YeMY CBeflode M3MeHe 3aKOHCKIX Ofipefada, a/ii 1 CyAcKe Ipecy/ie JOHeTe
y IOC/IeAm X HeKOMMKo rofuua. Takobe, y curyannjama Kaja je JOHOP IIO3HAT, CYZOBI

* Bumre Bupm: Rules around releasing donor information, Available at: https://www.hfea.gov.uk/
donation/donors/rules-around-releasing-donor-information/

»  3aTBOpeHa yCBOjera Cy duia IIpaBMIo y HPOLIIOCTH, a Ipeosal)yjy  faHac, M HAKOH HIXO-
BOT 3aCHUBaa He IIOCTOjU pasMeHa nHpOpPMalyja 1 KOHTaKara 13Mel)y SMOIOMKMX popyTeba I
YCBOjUIIALIa, JIOK je OTBOPEHO yCBOjebe KapaKTepiCcTdHo 3a mpaso CAJl, 1 poiuTesby 1Majy paBo
[ia Oip>KaBajy KOHTAKTe Ca JIeTeTOM HAaKOH 3aCHOBAHOT YCBOjelba, Kao 1 IPaBo Ha MHGOpMALHje O
HErOBOM SOPABMINTY, Pajiyt 3aIITHTE HajOOJbeT MHTepeca feTeTa i merose odpodutu (Vid. Covié
& Covi¢, 2013).
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¥IM 4ecTo He yckpahyjy ponurte/bcka mmpaBa. Y HacTaBky he d1tu aHanmmsupaHe e Cyfcke
npecyzie. Y IpBOM CITy4ajy, JOHOP KOji je TI03HAT 3aXTeBAO je yTBphuBame OYMHCTBA I
IpU3HAE BPUIEba POANTE/HCKOT IIPaBa, a Y APYIOM CIIy4ajy [iella 3a4eTa BAHTE/IECHOM
OTIOf{EOM 3aXTeBasia Cy YBUT Y UeHTUPMKAIMOHe TIOflaTKe TOHOPA, T1a Ce 3Hayaj OBUX
IIpecysia, Kao 1 IJX0Ba II0BE3aHOCT, MOYKe TOCMATpatH, Takobe, ysumajyhu y 0d3up uran
23 Mebynapopsor makra o rpabaHckuM 1 HOIMTUYKUM IpaBuMa (1ocedHa 3aIITnTa I0-
popxuIie u feTeTa), wIaH 8 EBporncke KOHBEHIIMje O 3alITUTH /bYACKNX IIpaBa (3alITuTa
IPUBATHOT ¥ IIOPOAMYHOTL )KMBOTa) U WiaH 7 IloBe/be EBporicke yHIje 0 OCHOBHIM IIpa-
BMMa (3aLITUTA IPMBATHOT U OPOLUYHOT KMBOTA).

CYICKA ITPAKCA

JoHOp criepMe je 3aKOHCKM pOgHTeb
(Masson v. Parsons, 2019)%¢

Y ciyqajy Masson v. Parsons, PodepT Macou je 2017. rofyiHe IOKpeHYO CYACKM IOCTY-
IIaK 'y Inby yTprI/IBaH;a OYMHCTBA HaJ JE€TE€TOM KOje je 3a4€TO, ITpE€Ma IbETOBYIM TBpAHaMa,
IETOBOM JIOHVPAaHOM CIIepPMOM, HaKOH ILIITO Cy MajKa JieTeTa I IeHa IIapTHepKa OfIyduie
Ja ce Ipecesie ca IeTeTOM y MTHOCTPAHCTBO. Y MOMEHTY Kajia je cIiepMa JOHMpaHa, Maj-
Ka JeTeTa je O1jIa HeyaTa SKeHa, a HAKOH pohema feTeTa ce yziana 3a CBOjy apTHEPKY.
Kao dmuckim npujaTess myryt H13 TofMHa, rociofyH MacoH je 1ao cBojy criepMy rocrobu
ITapconc xako du joj omoryhno fa 2006. ropyHe f0duje HeTe BEITAYKOM OIUIONHOM. Y
BpeMe 3aueha, OH je BepoBao na he OuTy yK/bydeH y )KUBOT HeTeTa M YINCaH je Y U3BOJ,
U3 MaTU4YHe KIbJTe poheHux feTera Kao oral fieTera. Vako je nere xuBeso ca rocrohom
[TapcoHc, rocriofuH MacoH je MMao pefoBHY YIOTY Y pUMHAHCKjCKO]j IOAPIILY, 34PaBIbY,
00pa3oBamy I OMIITEM OIar0CTalby IeTeTa, a IEBOjUNIa Ce Y TOKY IIOCTYIIKA M3jaCHIIA fla
ra cmarpa oneM. OZHOC Wbera I ieTeTa ce OINCYje Kao ,U3y3eTHO OIU3aK U CUTYPaH OFHOC
IIpUBp>KeHOCTH . Majka 1 leHa napTHepKa 2015. rofyiHe Tpaxke IIpecesberbe ca IeTeTOM
Ha HoBu 3enann, HakoH dera rocriofyt MacoH nokpehe nocrynak mnpen ITopogyaHum
cynoM y Aycrpanuju, Tpaxkehn 1 Hajtor 3a 3adpaHy Ipece/bera ieTeTa.

Y npBoM cTeneny, maBHu cyfuja [lopogudHor cyma npecynno je y meroBy KOpucT,
ann je, 1mo >xandu, rocroba ITapcoHc ycrerna fa MOHUINTY OAJIYKY, IO3UBajyhu ce Ha
wiaH 14 3akoHa o cTaTycy fene u3 1996. roguHe, Koju npensuba fa nocroju Heodopusa
IIPEeTHOCTABKa Jja OMOJIOMIKI OTall leTeTa 3a4eTOr IOCTYIIKOM OIUIOAe Hije 'pOIMUTesb’
(Mavroyeni, 2019). CxomHO TOMe, OHa je TBpAVIIA Ja CaMo 3d0r Tora IITO je OH LOHOP
CIiepMe He MO>Ke OUTM KaTeTrOPJCaH Y Ka0 pOUTesb, HAKOH YeTa je yCIeIa Bberoba sxanda
BpxosHOM cyny (Mavroyeni, 2019).

Bucoku cyn AycTpanije je TOHEO OIIyKY Aa je ,,JOHOP cIiepMe” 3aKOHCKI POJUTEIb, Y
CKIaJy ca 3aKOHOM O ITOpPOAMYHOM IIpaBy. Cy je KOHCTATOBAO Jia je XKeHa 3aTpyfHeIa Iy TeM
»IIPUBATHOT U HepOPMaTHOT IIOCTYIIKA BeIlTa4yKe OIUIOfIbE , a Jja Alle/IaHT jeCTe POfUTesb
CBOje d1orIomIKe jenaHaecToromyiIbe hepke, Te ra He Tpeda cMaTpari ,IOHOPOM CllepMe’.

% Masson v Parsons [2019] HCA 21. Case Number: S6/2019. 19 Jun 2019.
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,»¥ Bpeme 3aueha OH je BepoBao fja je orar gerera 1 fia he, kao popnuTes feTera,
U3JIp)KaBaTH JeTe 1 OPMHYTH ce 0 eMy. IberoBo mmMe Kao omja erera je YIMCaHO y U3BOJ,
U3 MaTUYHe Kibure poheHnx gerera’, HaBOAM ce y mpecyan. [JodujarmeM jleraHor cTaryca
ponuTesba, OH je CIIpedro mpece/berbe AeTeTa ca MajkoM Ha Hosu 3emany.”

OsaxBa 1pecyya nsasBaia je pasaudnre peakuuje. Ip ®nona Kemn, mpodecopka
Ha [TpaBHOM daxynrery Yuusepsutera Jla Tpoyd y Mendypuy, sak/pydyje fa mpecyna
3HA4M JIa CBaKY JIOHOP CIepMe, KOjI je II03HAT U MMa YJIOTY y )KMBOTY ieTeTa, MOXe JO-
OnTH 3aKOHCKa poAuTe/bcKa npasa Haf fereToM (Main, 2019), a Takohe 3Haunm fa Ou ofy
JIOHOPA CIiepMe KOji Cy YK/bY4eHH Y BaCIIUTaIbe CBOje OMOJIONIKe flelle MOIJIO fia Ce 3aXTeBa
u fa wiahajy anuMeHTaIyjy, 4aK U aKo HICY HaMepaBaslu fia IPey3My YOIy OLa, UCTIYe
bpennan XepdepTt, agBokart 3a mopomirdHo mpaso (Main, 2019). ¥V cBakom ciry4ajy, mpecyza
HeJIBOCMICIIEHO BOAY IIPOIINPUBAaIby 3aKOHCKIX OKBMpa 3a IIPM3HABAbe POSNUTE/bCKUX
IpaBa, LITO II0Ka3yje ¥ CyficKa IIpakca y cmraanM npenmernma (vid. Jhordan C. v. Mary K).*

Jema nMajy nmpaBo Ha NPUCTYII
MAeHTU(PUKATMOHNM IOAIVIMa AaHOHVMHOT IOHOpa
(German Supreme Court (Bundesgerichtshof)
Urteil vom 28. Januar 2015 - XII ZR 201/13).%

Hemaukn BpxoBHM cyp je mpecypuo fa mera Mo KOT y3pacTa MMajy IpaBo Ha
HOPUCTYI UAeHTUPMKAIIVOHUM ITOJAIIMa CBOT aHOHMMHOT JlaBaolia CliepMe, IITO Ipef-
CTaB/ba 3HaYajaH KOpaK Ka OKOHYaKY aHOHMMHOCTH JoHOpa ciepMe y Hemaukoj. Cyz je
ozdaro mojaM MYHMMAJHe CTapOCTH fielie, /N je 3aXTeBao Jja POAUTE/bY MOpajy OuTn

27 I'maBHM Ty>Xuial, BUKTopuje ycmpoTUBIO ce TBPALY FOCIOAMHA MacoHa O pOIUTE/bCTBY,
Yy b a ;s I Y

uctudayhu fa ,,pOAUTE/LCTBO 3aXTeBa Of Cyfa ja PasMOTPM YUTaB HI3 OKOITHOCTH Koje &1t Morie
HOCTOjaTH Y MHAUBUYaTHOj Tpakcu. OBO je 110 MPUINYHO MHAMBUAYANAH U je[UHCTBEH CKYII
unmenna u okonHoct” (Bugern Main, 2019). Cyz je ucrakao ma y geny VII Family Law Act
T071a3M Off IPeMICe JIa je ,POfUTesb” eHITIecKa ped Koja MMa CBoje yodudajeHo u mpuxsaheHo eH-
[JIECKO 3Haderbe, a/lif [Ia Ce Y CKIafy ca OBMM 3aKOHOM KOHIIEIIT ,,POANTE/hA” MOXKe IPOIINPUTIH I
Ha OrpaHIYeH KPyT 0coda Koje ce Ha/mase y creljduaHnM Be3aMa ca JelloM poheHOM y HOCTYIKY
Bemrraukor 3adeha (¢l. 60H). ITopep Tora, mpema wiany 60G, ocoda Moxe fia ce KBanuduKyje Kao
popuTeb feTeTa poheHor y mocTynKy Beurtadkor 3adeha 3dor ycBajama fetera, y CKIagy ca 3a-
KOHOM Ap>kaBe. IIutame fa /it je 0ocoda poautesb ferera poheHOr MOCTYIKOM BewTadykor sadeha
3aBIICI Off TOTA [ia JIU je Ta 0c0da POAUTE/b AeTeTa mpeMa yodudajeHoM, npuxBaheHOM eHITecKOM
3Hauemy ,,POAUTEb , 4 OATOBOP Ha TO MNTAIbe 3aBUCH Of UNMbeHNUIA KOje Tpeda yTBPAUTU Y CKIagy
ca yodudajeHnM, caBpeMeHMM ayCTPaIMjCKIM CXBATalbeM ,POJIUTe/ba” U PeleBaHTHIM OKOJTHO-
CTMMa KOHKPeTHOT cydaja. BumeTn odpasnoxeme npecyme Masson v. Parsons [2019] HCA 21.
Case Number: S6/2019. 19 Jun 2019.

#  Kansac 1 Mucypu nck/pydyjy O4MHCKa IIpaBa 3a jaBaolia CriepMe caMo aKo je CIlepMa JOHMpaHa
YZIaTOj SKeHM, a OIIOfH-a Ce CITPOBOMM IIOf] HaJl30pOM /uIleHIpaHor nekapa (Revised Statutes of
Missouri 210.824).

» Supreme Court of Germany decision XII ZR 201/13, 28 January 2015. Child Rights International
Network. Available at: https://archive.crin.org/en/library/legal-database/supreme-court-germany-de-
cision-xii-zr-201/13.html
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y moryhHOCTH [1a ZOKaXy Aa je geTe Tpakwio nHpopmanujy.*® Cyx je ogdaimo apryMeHT
HIDKET CyJja la MUHIMaJIHA CTapoCT Of 16 rofyHa Tpeda fja ce IpUMebyje Ha fiel]y Koja Tpa-
e MHpOopMaluje o CBOM TOHOPY, Oyayhu fja He HOCTOj1 OCHOBA y OCTOjehnM 3akoHMMa
7la ce OTIpaBJia yC/IOB O MMHIMAJTHOj CTAPOCTH, a Y 09Pas/ioKemy je HaBeleHO ,,Jia Ce Mopa
IPETIIOCTABUTH Ja ieTe MOXKe MMATH JKe/bY Jla YIIO3Ha CBOje POJUTE/be HE3aBJICHO O CBOT
y3pacTa U [ja ce TaKBa XKeJ/ba IPUPOJHO He I0jaB/byje caMo Kajja ieTe HalyHu 16 rofuHa’.

Onnyxka je oHeTa y CTydajy ABe cecTpe, off 12 u 17 rogmHa, 0ode pobene y moctym-
Ky BaHTe/IeCHe OIUIOAbe, Y3 IIOMON cllepMe Hello3HATOTr JOHOPa, HAKOH IIXO0Be Jkande
BpxoBHOM cypy 1 ofdujara KIMHNKE 3a PEIIPOAYKIN)Y Aa HaBe[e MCHTUTET BIXOBOT
duoromkor oua, dyayhu ma cy ce 3aKOHCKM POANTE/bY HeBOjUNIIA Y IIOYETKY OFpeK/IN
IIpaBa cecTapa fia 3Hajy Ko je foHop. Cyz je ofIyd1o fa IIpaBo 1aBaolia /la OCTaHe aHO-
HUMaH He MO)Ke OUTH M3HAJ IIpaBa JeTeTa Ja o3Haje 0da pofuTe/ba, a IPaBo feTeTa
Ia 3Ha CBOje Haclehe u3Beo je n3 wianosa 2(1), 1(1) Hemauxor YcTaBa, Koju 0dyxBarajy
TaKO3BaHO ,,common personal right” cBakor mojepuumna. ¥ odpasnoxermy ce HABOAM Ja,
MAKO OBO YCTABHO IIPABO YITIABHOM MOXe Jja CIy>KU CaMO Kao 3aXTeB 3a MHQopManuje
yryheHe BracTiMa, oHO ce Takohe Moxe mpumeHnTH n3Mely gBa uma ako ocToju rpa-
bancku 3axreB usmeby crpanaka, a mpaBo AeTeTa Ha MH(GOPMAILMje OF CTpaHe JTeKapa 3a
HertofHoCT Cyf je 3aCHOBAao Ha IIPUHIINITY BOdpe Bepe CaipyKaHoM Y § 242 Ipabanckor
3akoHNKa; Cyf je cMaTpao fa yTroBOP KOju Cy CKIONM/IN POAUTEBU Y TIeKap MpeicTaB/ba
yroBop ca Tpehum nuieM y Kopuct feteta, Te Ou 0Baj yroBOp MOrao SUTU OCHOB IIpaBa
ZeTeTa fja 3Ha UAEHTUTET JaBaoLa.

Cyxz ce cmaxe ga ce Mory ysetu y 0d3up moryhu HeraTuBHM epeKTI Ha IIPUBATHU
JKIBOT JI1aBaolla, ajii [ja Ce O TOMe /Ia /11 je PasyMHO TPaXXUTH Off JieKapa Jia Ofia IIOfaTKe O
UJEHTUTETY JaBaolla ,MOpa OITYYNUTH Of CTy4aja 10 CIy4aja, HAKOH cBeodyXBaTHe Ipolie-
He KOHKPETHIX OCHOBHIX IIPaBa y IUTakbY , a/Ii fja IPABO IeTeTa /ja 3Ha IMa ,,[€HePATHO
Behy Texxuny” of mpaBa JoHOpa [ja OCTaHe aHOHMMaH. VICTHHA je — JOHOP MMa IpaBo ja
caM ofry4yje Koje he geTasbe 0 CBOM IIPUBATHOM XXIBOTY OTKPUTI LINPO]j jaABHOCTH, ajIit
je OBO IIpaBO HA/IMAIIIEHO IIPABOM JIeTeTa f1a 3Ha CBOje Hacnebe, a y mpolLjeHN paBHOTeXe
u3Melhy OCHOBHIX ITpaBa JieTeTa ¥ JOHOpa MOpa ce y3eTI y 003Mp U He CMe ce 3ad0paBUTH
Zia je JOHOP BO/BHO Y4ECTBOBAO Y CTBAPAY [IETETA, Te [a je MOpao Aa IpuxBaru ofpebere
IPYLITBEHE U eTHYKe OifOBOPHOCTH IpeMa fieTeTy. Cyf je cMaTpao Jja IIpaBo fieTeTa ia 3Ha
cBoje Hacnebe Takohe mpeBasmasu nmpaBo nexapa fa He OTKpKBa MHPOPMAL[Yje O CBOjUM
HAIjeHTIMA Kao [Ie0 HheroBe WK bheHe IpodecoHaIHe c10doje Koja Ipon3niIasy us
wyiaHa 12(1) HeMauKor ycTaBa.

HakoH moHolIema 0Be OJIyKe UCTAKHYTa je Hy>KHOCT 3aKOHOJaBHe pedopMe y
LBy yTBphUBama I Mojalllberba CBUX JleTasba y Be3) Ca OYMHCTBOM OMOJIONIKIX OYeBa
U 3aKOHCKIX O4YeBa Jelle 3a4eTe BEMITaYKOM XeTepPOJIOTHOM OIIONHOM, a MMTamba Koja
3aXTeBajy OATOBOP IIpe CBera ce OfHOCe Ha MITamba M3/Ip>KaBamba flelle, HallIOHaTHOCTHI
u Hacnencrsa (Child Rights International Network, 2015).

Hemauxu byrpnectar (mapiaMenT) je 18. maja 2017. rogyiHe ycBojuo 3aKOH (CTynuo
Ha cHary 1. jyma 2018. rofiiHe) KojyuM ce fielM 3a4eToj ITyTeM JIOHAIMje CIiepMe fiaje TpaBo

% Tlpouemyije ce aaje 2015. rogue duo 100.000 HeMaYKMX fp>KaB/baHa 3a4€TUX IIOCTYIIKOM BaH-

Te/leCHe OIIIONIbE, KA0 U Jja ce CBaKe rofyHe popu wux nsmeby 1500 n 5000 (DPA/The Local, 2015).
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la Tpake MHPOpMaIMje 0 MAEHTUTETY JaBaolja CriepMe ca HaBpUIeHNX 16 rofyHa, ann
ce ucK/pyuyje Moryhnoct xopuinhema Tnx nHdopMmalmja y CyAckoM HOCTYIKY ja Ou ce
JIOHOD CTiepMe ITPOT/IACKO 3aKOHCKMM OIieM JieTeTa I Ha Taj HauyH ce CIIpevyaBa Iojarame
IpaBa Ha CTapaTe/bCTBO, U3JpKaBame JeTeTa wiy Hacnenctso (Gesetz zur Regelung des
Rechts auf Kenntnis der Abstammung bei heterologer Verwendung von Samen [Act to
Regulate the Right to Know One’s Heritage in Cases of Heterological Use of Sperm], 2017).

3aKOHOM Ce YCIIOCTaB/ba IIeHTPaNHM perucTap npu HemauykoMm MHCTUTYTY 3a
MeIMIMHCKY foKyMeHTauujy u napopmanuje (Deutsches Institut fiir Medizinische
Dokumentation und Information (DIMDI)), koju capp>xu nMe 1 Ipe3uMe faBaolia CIiepMe,
HeroB pobheH/iaH 1 MecTo poherma, HAIMOHATHOCT U afpecy. VcTu momamnm ce IpyKyI/bajy
I Off )K€Ha KOje IPUMajy crepMmy u 4yBajy ce 110 roguna. [IpucTanak maBaowa cuepme u
JKeHe Koja IPMMa CIIEPMY fla C€ IBbUXOBM IOJALM YyBajy Y LEHTPATHOM PETUCTPY U f1ajy
dynyhem meTeTy je HeolmxofaH IpeyC/IOB 3a BEIITAYKy OIUIOAY, a CliepMa Koja je Beh
NPUKYIUbeHA ITpe CTyTIaa Ha CHATY 3aKOHA MOYKe Cé KOPMCTHUTY 32 BEIITAYKY OILIOfEbY
€aMo aKo Cy JaBaolly cIlepMe HaKHAJHO JaTe IoTpedHe MHPOpPMaLyje 1 aKo je odaBeITeH
fla MO>Ke Jia ce IPOTHBY yIoTpedn cBoje criepme (wriaH 1 § 13).

Caaka ocoda crapuja of 16 ropyHa Koja CyMiba fia je 3aueTa ITyTeM BellTauKe OIJIof-
Ibe JIMa IIPaBo Jia 3aTPakKyl peleBaHTHe nHGOpMalje, Tok ocode miuabe oz 16 rosyHa To
IIpaBO MOTY OCTBapUTH CaMO IPEKO CBOjUX 3aKOHCKUX cTapareba. DIMDI npso mopa
fla IpoBepy KOJ, HeMadKe Cy>k0e 3a perucTpalyjy ja /i je ajjpeca Japaola CliepMe joLI
yBeK aKTye/Ha, a 3aTUM fla 00aBeCTH /JaBaoIa CriepMe, YeTUPH Heflerbe TIpe YNEbeHNIIe, /A
he nundopmarnmje Sutu npyxeHe fieTety, a cBoje ycnyre Moxke Harutatutn (Gesley, 2017).

3AK/bYYAK

»1lomTyj cBako >xuBo duhe y Havemy Kao CBPXy y cedu 1 110 MOTyRHOCTY ITOCTYTIaj ca
BJIM Ka0 TAKBUM , OCHOBHN je dM0eTIYKM UMIIepaTyB, Koju je popmymucao Opury Jap 1926.
ropyHe. ONpaBIaHOCT OTBOPEHOT YCBOjelba Ma CBOjy YTeMe/beHOCT Y IIPUPOHOIPABHO)
HPUPONY POMTE/LCKOT OHOCA, KOjH Ce YCIIOCTaB/ba Ha OCHOBY UlibeHNLe pohersa 1 ocToju
usMeby TauHo ofpeheHnx /mia, BesaH je 3a TMYHOCT U He MOXKe Ce IIPEHOCUTH, YKUATH,
Memary W ycrocTtasbati (reHcka u JIHK Besa), kao TakaB IIpeTXOAY Ap>KaBl U IIPABY, Te
ce He cMe UTHOPUCATH 1 OHMINTABATH 380T YntbeHnIle ycBojema feteta (Covié & Covié,
2013, str. 640). brononIky 1 ApyImTBEHY 3Ha4aj KpBHE Bede OITIeia Ce 1 y 3Ha4ajy CPOJICTBA
Kao dpayuHe CMeTHbe, a BbeTOBJ CETMEHTH CY BpIIeke POLUTE/bCKIX ITpaBa U JY>KHOCTH,
U caMO Cy OHM IOJIOKHU IpaBHOM perymucamny (Mladenovi¢, 1980). IlpaBo merera Ha
uHpOpMalje 0 CBOM MOPEKITy U UEHTUTETY POUTe/ba OCHOBHO je Ier0BO IPaBo Koje ce
HE CM€ TOBOAUTN Y INTAab€ HUTY MIHIVMAJIN30BAaTI 3apal pa3sININTIX NHTEpECa 1 JKejba
HOjefMHalLla, TPyIIa, pa3Boja HayKe, HUTH Y CBPXY IOIY/IallMOHe [IOMUTHKe. BaHTenecHa
OIIONEba PeIIPOIYKTUBHUM MaTepHjaioM HEllO3HATOT JOHOPA Y JMPEKTHO] je CYIIPOTHO-
CTHU ca OBUM IIpaBoM fieTeTa. Moske ce pehu, cacBuM crnodonHo, na ce dynyhe >xuso duhe
IHpeIyIITa CAMOBO/BI U AUCKPELMjI P>KaBHIX OPraHa, LITO 3HAYN A Ce ,,CBOMY Ha 00jeKT
— TIO3MIYjY, TYKO CPEZICTBO, MAKO je 110 mpypoyy cBpxa 1o cedu” (Vodineli¢, 1989, str. 724).

IlaHac Ka/ja HayKa Ha [0/by OMOMENMLIMHCKM OTIOMOTHYTe OIUIOAbe IoMepa Ipa-
HIILe Ha HAYVH U OP3MHOM, JOCKOPO He3aMICIUBOM, Gpu1030¢()CKO-TEOIOUIKO [IeAUIITe
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0 JJOCTOjaHCTBY JbY[CKE IMYHOCTI HUKAKO Ce He CMe 3aHeMapUTH; YOBEK HMje MaTepujart
3a eKCIIepUMEHTIICambe, MAaHUITY/ICabe, eKCIIOATHCabe ¥ YHUIITaBame. AKO 0BO 3a00-
paBuMo, Hocteaue du Morye dutu Hecarienyuse. PelrpogyKTUBHA PeBOMYLja, TPUjyME
TEXHOJIOTHje, HOBIIA ¥ BOJbE, KA0 ¥ CBaKa peBOMNYILja, yTPOXKaBa CBOjy Jielly. Y OBOM CIy-
4ajy, SyKBasHO.

[TuTama u clopoBM, KOju ce MOTY 1I0jaBUTH Kao nocnefua bMIIO, dpojuu cy,
M3Y3eTHO CJIOKEH!U M KOMIUIEKCHM He CaMO ca IIPaBHOT, Beh U ca IICHMXO/IOIIKOT, COLu-
OJIOIKOT, PeIUTHjCKOT U MeAMIIMHCKOT acTeKTa, 1a MokeMo pehn fja cMo oBuM pamom
caMo MaJjIo 3arpedasie 110 IIOBPIIMHY, pa3MaTpajyhn mojenyiHa 3aKOHCKa pellierba I CTaB
Cyncke mpakce y ofpebennM ciaydajeuma. TpeHyTHO KOMIIapaTMBHO MOPOANYHO 3aKO-
HOJABCTBO, Ca CBUM AVMHaMUYHMM M3MeHaMa Koje ce forabajy mocieamux roguna, YuHm
ce, He OfIpakaBa CBY Pa3HOIMKOCT CTBapamba y OKBUPY MIOPOAIMIIE, KAO U MOTEHIMjaTHUX
POIUTE/bCKUX apaHyKMaHa uyju ce Opoj nosehasa. OHO IITO Y CBaKOM Off BbYIX MOpa dUTH
KOHCTaHTa, KOja C€ He CMe JJOBOJIUTY Y IIUTAK:€E, jeCTe YIPaBO IPaBO JIeTeTa Ha Ca3Hambe
COTICTBEHOT TTOPEK/Ia, IIITO je OCHOB 3a M3TPajiby OfHOCA Koji he ce 3acHMBaTH, TIpe CBera,
Ha CKPEHOCTH, KOoja je HeOIXOflaH MPelyC/IoB 3a U3rpajiiby HopopuLe Koja he mpencra-
B/bATHU He caMo OCHOBHY henujy apymrsa, Beh n Hajsapasujy henujy apymrsa, mro je
KBa/IMTET KOjU Ce 4ecTOo 3ad0paBiba MPMINKOM pasInInTux gedmnnmnmja ucre. JKusor
Cca TajHOM HIje je[JHOCTaBaH 3a POAUTE/be, A/l je jOII TeXKM 3a [eTe YKOIMKO 10 e gobe y
KacHujeM X1BoTHOM f10dy. [lanac je Beh focTyman Bemuky dpoj CTyAMja KOjy HECyMEbUBO
noTBphyje ca KaKBUM Cy ce ICUXOMOLIKIM M3a30BUMa, IUTAbIMA, CTPEIIbaMa, /by THOM,
decoM, MpXKIOM CyoUyaBaja yCBOjeHa Jielja Koja Cy [JO MCTHMHe JJOIUIa KaCHO VIV Ha HA4MH
Koju HMje OMo HajIIpUKIafHNUjN. A KaKo ce MoXKeTe ocehaTu ako y 4eTppieceToj rofuHNI
CasHaTe Jla CTe 3a4€TU BaHTENECHOM OIJIONEOM CIIEpPMOM HEIIO3HATOT JOHOPA, MOXKA
Moxke oyapary uckycrso Emmsader I us Hemauke:

,»buo je HecTBapHO. Cplie MU je KyILIa/lo Kao JIyfo, a/Ii HucaM Oalll HUAIITA pasyMe-
na. Kao ma mMu je Hexo u3ByKao 110 1o Horama... Oceham ce mormyHo HecurypHo. YBex
KaJl OTKpHUjeM KOJ cede Heke JIolIe 0COdMHE IINTAM Ce jeCy M TO “HherOBYU TeHN... Y cedn
caM ce yfila/blijia off MOje MajKe, jeJHOCTaBHO BMIIE He MOTY MMAaTy TOMMKO IIOBepema y
»y... Hukap Huje mako pehyt HCTHHY O BEIITA4YKOj OIJIOAIBIL, /N je MOXK/IA MIIAaK OuIo
HaulHa Jja cBe To Oyzie MHOTO jegHocTaBHMje” (Schulz, 2019).

3d0r cBera HaBe[eHOT, MUIIJbEHA CMO fia O HAIl 3aKOHOAaBal] Tpedao 1 MOpao fa
IPEVCINTA CBPCUCXOHOCT ¥ KOPUCHOCT IPMHIIMIIA AIICOTyTHE aHOHMMHOCTH TOHAIMje 1
TPEHYTHO 3aKOHCKO pellletbe Y HallleM IIpaBy, U TO IIpe CBera ca acIeKTa 3alITITe OCHOBHUX
IIpaBa fieTeTa I IeroBOr Hajdo/ber MHTepeca I YKYIIHOT OlarocTama, y 4eMy Kao y30p MOTy
HOCITY>KIUTH pellierha HeKUX ApyKaBa Koje Y 0BOj 00/1acTy MMajy BULIEHEL[eHIjCKO CKYCTBO,
npe cBera uckycTBo IlIBescke, Koje IpefCTaB/ba jacaH [TOKa3aTe/b KOPUCHOCTH yBODe-
1ha NOTIYHE TPAHCIIAPEHTHOCTH NHPpOpPMaLKja O MAEHTUTETY ZOHOPa, Kao u ofpebhena
BPJ/IO MMPAaKTUYHA 1 KOPMCHA 3aKOHCKa pellera 13 rpasa Benuke bpuranuje n Hemauxke.
OBO HapOYNTO aKO IMAMO Y BUAY Aa 3aKOH O SMOMENUIIMHCKI TOTIIOMOTHY TOj OIIONM
(3BMIIO) cBOjuM IPOMICAHUM pelIehUMa 0 AHOHUMHOCTH JOHOPA IPyd0 KPIIIY HAYeTIo
3alITUTeE IpaBa leTeTa I Hade/lo 3alITUTe /byACKOT JOCTOjaHCTBa, Ha KOja ce caM II031Ba.
OBakBe n3MeHe 3aKOHa O JOIIPMHEIE [ja [IPABO [ieTeTa Ha CadHakbe CBOT MOPEK/Ia U IIPaBO
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Ha ITaHMparbe TTIOPOJNIE U CTTOSOIHO Oy uMBame 0 pahamy y caydyajeBuMa acucTpa-
He penpofyKuuje He dy/y y KOMMSHjI, OFHOCHO BOAUIIe O BIXOBOM yCaIlallaBamy.
[Tpenosu 3a M3MeHe 3aKOHCKUX Pelllera OIHOCE Ce He CaMO Ha CUTYyaluje Y Kojuma ce y
Y1031 JOHOPA I10jaB/byjy MyLIKapuu, Beh u Ha cay4uajeBe goHauwmja jajunx henuja (Hmp.
Kajia je Majka ortohena cemennm henmjama cynpyra, a oHupanoM jajaom henujom) n
panux emOpnoHa, Symyhn fa je ca acIexTa 3aImITHTe IpaBa AeTeTa Ha CasHaHe MMOPEK/Ia I
O4YyBarbe NJICHTHMTETa HEOIIXOIHO I [leTe MMa IIPYCTYII M MACHTUPUKALMOHNM IofaliMa
reHEeTCKe MajKe, yC/ef] 3Hauaja II03HaBakba TeHETCKOT IOPEK/Ia, YIPKOC jACHOM pasjiBajary
TeHEeTCKOT MajuMHCTBA ¥ FeCTALMjCKOT MajuMHCTBA U/MIN COLMjaTHUX POANTETbA.

Jlete koje je 3a4eTO Y3 IIOMON MEUIIMHCKI aCUCTIPAHE PEIPOAYKIIje MOXKe IMATI
YaK IIeT POAUTE/ba: TEHETCKOT OLa KOji MOHMUPa CIIEPMY, TeHETCKY MajKy Koja Jaje jajHy
hesnujy, cyporar Majky 1 iBa pofuTesba KOjI aHT@XY]y IPeTXOJHO HaBe/leHa /IMI[a, KOjI He-
Majy OMOTIOIIKe Be3e Ca IeTeTOM, ajM JKeTle Jla SPUHY O IeTeTy TOKOM HheroBOT OIpacTarmba,
300T yera ce MOJKe 3aMMCTIMTH CUTYaIuja fia meT ocoda Oyie ykibydeHo y dyayhe cmopose
OKO cTapare/bcTBa Haft ietioM (Frazzetto, 2004, str. 1117). Kpnonpesepsauuja (3aMp3aBame)
criepMe je OMOTYhI/IO MyIIKapIjiMa fia CauyBajy CBOjy ITIOFHOCT CKOPO HEOTPaHMYEHO, a
KpHoIIpesepBaliyja eMOPHOHa je OTBOPH/IA M MOTYRHOCT IIOCTXYMHOT POIUTE/bCTBA; PEIIPO-
IyKTUBHA OMOJIOTHja HATIPEyje He3ayCTaB/bIBOM OP3MHOM, T1a TeMa jeTHOT TOCeSHOT paja
MoyKe OMTH I /I je JOBOJGHO MPEeNCIIUTATI U IPUIATORUTHY MocTojehe 3aKOHCKe OKBUpe
VIV APYIITBO MOPA OCMMCTIUTY OTITYHO HOBE KOHIIENTe pOANTE/bCTBA Synyhn fia je npeja
POnMTELCTBA YBEK dMIa MO ,,CHAKHYIM YTHI[ajeM IPYIITBEHNX KOHCTPYKaTa, KyITypa I
craryca mocMarpada’ (Strathern, 1993; navedeno prema Frazzetto, 2004, str. 1119).
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(Translation In Extenso)

Abstract: In recent decades, we have witnessed significant changes in the field of family
law and a changed social reality, which brought with it changes in legal regulations in inter-
national law and comparative legislation of various countries. When discussing the issues
that concern human life, death, health, and in this relation the abuse of certain medical
devices and treatments, it appears that the issues that give rise to the strongest controversy
are the issues of euthanasia and abortion, the issue of organ donation, as well as the issues
of surrogacy and in vitro fertilisation, especially in situations when the donor is anonymous.
In this situation, the question of the child’s right to know his/her biological origins may
reasonably be raised, since this is one of his/her fundamental, guaranteed rights, the exercise
of which does not depend, and can never depend, on the willingness of the state, i.e., its au-
thorities, and individuals who participate in the birth of a child with the use of reproductive
technologies. The question is raised as to whether the right to plan a family and the right to
decide freely on having a child in these situations are in complete contrast with the right of
the child to have access to the truth about his/her biological origins and biological parents,
regardless of primary motivation for making decision on the participation in this process,
this process also acquiring over time some elements of genetic engineering, and the result of
which is a living being with conscience, emotional, social, and psychological needs, but also
all the rights that derive from natural law, given by God, which exists independently of the
legislator, that can govern any matter in a way that at a certain time (does not) correspond
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to a wider social consensus. The authors will present in this paper an overview of certain
comparative legal solutions in this area, as well as court rulings that call into question the
legality and ethics of the procedures implemented so far, as well as their consequences that
we are still to face in the years to come, with the aim of establishing whether the right to
decide freely on having a child in these cases and the child’s right to know his/her biological
origins are in complete contrast or whether these two rights may be reconciled after all.

Keywords: In vitro fertilisation, anonymous donor, bioethics, child’s rights, right to
know biological origins, genetic engineering, Law on Biomedically Assisted Fertilisation

INTRODUCTION

The term bioethics (Greek. bios, life; ethos, behaviour), as ethical and moral responsi-
bility to life, was first mentioned in 1926 by the German philosopher Fritz Jahr in his essay
Life Sciences and the Teaching of Ethic, while in 1970 the term started being more widely used
thanks to the American oncologist Van Rensselaer Potter (Vallero, 2007, p. 18). However,
their views are fundamentally different.’ Bioethics is closely connected to theology and
philosophy, while in the years to come it will become formalised more quickly through
institutions in the U.S. compared to Europe (Marjanovi¢, 2014, p. 59, 60).

Bioethics primarily refers to “overcoming moral dilemmas between canonised knowl-
edge of the human body and new human technologies” (Janaskovi¢, Stojkovi¢, 2018), i.e.,
the boundaries and ethical aspects of the use of new technologies with the aim of improv-
ing human life. Some of the most controversial questions, besides in vitro fertilisation, are
organ donation, cloning, eugenics, transsexuality, as well as euthanasia (Petrovi¢, 2010).

Apart from today widely available options for single persons and couples to make their
wish to become reality, an advancement of science in the field of reproductive techniques
and genetics also provides possibilities to use pre-implantation diagnostics of a gene to
eliminate or minimise possibilities for certain genetic diseases. While those who advocate
the transhumanist position support biotechnological procedures whose purpose is to extend
average life expectancy, improve humans, their characteristics and the overall quality of
life, advocates of bioconservatism point out that such procedures, with which man is given
the role of God, are in contradiction to the observance of human dignity; between these
two positions, there is a third one whose advocates try to find a compromise between the
two conflicting positions (Marjanovi¢, 2014, p. 62, 63; mentioned according to Mitrovi¢,
2012). Hence, the term genetic engineering is used more frequently.*

3 Fritz Jahr defines bioethics as a philosophical term which applies to the humans, animals, and

plants whereas Van Rensselaer Potter links it to biology as a science (Marjanovi¢, 2014, p. 60).

*  Genetic engineering is an artificial manipulation, modification, and re-combination of DNA
or other molecules of nucleic acid for the purpose of modifying organisms or the populations of
organisms. The term genetic engineering is generally used to denote methods of recombinant DNA
technology, which derived from the basic research in the field of microbial genetics. The techniques
used for genetic engineering purposes have led to the production of medically important products,
among which are human insulin, human growth hormone, and hepatitis B vaccine, as well as to the
development of genetically modified organisms, such as plants resilient to the diseases (Britannica,
Last Updated: Dec 4, 2022).
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The procedure of biomedically assisted fertilisation (BMAF) is a procedure that is
performed in accordance with modern standards of biomedical science in cases of infertility,
as well as in cases when there is medical indication of a need to preserve fertility, and allows
that male and female reproductive cells are united so as to conceive in a manner other than
intercourse (Article 3 of the Law on Biomedically Assisted Fertilisation, Official Gazette of
the Republic of Serbia, 40/2017 and 113/2017; hereinafter: LBMAF).

In the year 1978, the first baby was born with the use of medically assisted fertilis-
ation. Since then to date, over the period of 40 years, the number of babies born in this
manner is estimated at more than eight million (Mrsevi¢, 2020, p. 3). According to data
released by the European Society for Human Reproduction, one in six couples worldwide
have some form of infertility.”

During the procedure of in vitro fertilisation, the egg is inseminated with sperma-
tozoids outside the uterus, and after insemination, the zygote is returned to the uterus for
the purpose of the woman conceiving, which makes this procedure different from the in
vivo procedure, in which fertilisation takes place inside the body. Various reasons may
lead to a need for this manner of medically assisted fertilisation, such as problems with
the fallopian tubes or an insufficient quantity of sperm, or its poor quality, in which case
a spermatozoid may be injected directly into the egg with the help of the intracytoplasmic
sperm injection (ICIS) (Neri et al., 2014). Therefore, in order for this type of medically
assisted fertilisation to be successful, healthy eggs, as well as the uterus, are required and
spermatozoids that hare capable of fertilising the egg, whereas in situations of the absence
of a healthy egg or the uterus, surrogacy is an option or insemination with a donated egg.®
Additionally, if there are no spermatozoids, insemination with donated spermatozoids,
either from a non-anonymous or anonymous donor, is another available option. Hence, a
distinction should be made between homologous and heterologous artificial insemination.”

> A physiological form of infertility is present in 20-30% of men, in 20-35% of women while in
25-40% of couples both partners have a problem; according to available data, 1,058 BMAFs are per-
formed in a population of one million, whereas in countries like Belgium, the Netherland, Iceland,
Norway, Slovenia, and Sweden, it is estimated that approximately 3% of all babies were conceived
through biomedically assisted fertilisation (this percentage is less than 1% in the U.S.). Approximately
25 million people in Europe have infertility issues, while in Serbia this is the case in one in every six
couples, although there are some estimates that this is one in every three couples, i.e., approximately
400,000 couples that are dealing with infertility issues (Mrsevi¢, 2020, p. 3, 8).

¢ Donation of the eggs when a woman (donor) gives her eggs to another woman (recipient) so as to
make it possible for the recipient to conceive. In order for her to be able to donate her eggs, the donor
should be given medication that would result in her producing multiple eggs during one menstrual
cycle, after which the eggs are retrieved from the donor by positioning through vaginal tissue a needle
that is attached to an ultrasound probe. Following this, aspiration of the eggs is performed, and after
an assessment conducted by an embryologist, sperm of the male partner, or sperm provided by a
sperm bank, is placed around the eggs, and is injected in each of them (Reproductive Facts, 2012).
7 When the procedure of homologous insemination is conducted, reproductive cells of spouses
or partners are used, while for the purpose of heterologous insemination, reproductive cells of one
partner and reproductive cells of the donor are used (Article 3, Paragraphs 13, 14 of the Law on
Biomedically Assisted Fertilisation. Official Gazette of the Republic of Serbia, 40/2017 and 113/2017).
In accordance with this Law, the first reproductive cell bank in our country was established. Since
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The issue of hormone stimulation of the ovaries, retrieving, i.e., follicular puncture,
their insemination, selection and transfer of zygotes, as well as success rates of pregnancies
in women who conceived in this manner, and potential complications, are the subject of
discussions and criticism of many feminists who emphasise that the influence of traditional
communities and culture, as the decisive factor for women deciding to undergo risky med-
ical procedures at any cost so as to become mothers and accordingly be accepted by social
community, which nowadays tends to undervalue women who do not produce offspring.

And while the existing dilemmas and questions remain unanswered, the rate at which
science in this field is developing has posed new question marks and we can now without a
shred of doubt say that “Pandora’s box of bioethical and legal issues has been opened (Lin,
2004, p. 510), with relation to which a broader social consensus has still not been reached.
A very complex question is that of three-parent in vitro fertilisation, which is already legal
in the United Kingdom and Australia. Three-parent in vitro fertilisation is a procedure
in which genetic material of three persons is combined for the purpose of avoiding that
certain genetic disorders are passed on to the child.® This actually is a form of genetic
engineering, that raises new ethical dilemmas. While there is strong opposition from the
representatives of various religions and religious communities, Arthur Caplan, Head of
the Division of Medical Ethics at New York University School of Medicine, points out that
“not all embryo gene editing is wrong, but the line must be drawn between enhancement
and curing diseases” (Rapaport, 2022).

Below we will also try to answer if the question of whether the right to plan one’s
family and freedom to decide on having a child in cases of in vitro fertilisation and the
right of the child to know his/her biological parents is entirely in contradiction or discord
or is there any possibility to reconcile the two.’

June 2019, it has been active as part of the Gynaecology and Obstetrics Clinic of the University
Clinical Centre of Serbia in Belgrade. This bank accepts donation of eggs, spermatozoids or embryos.
8 Mitochondria contain a small quantity of DNA and are inherited from the mother. In order to
avoid children inheriting damaged genetic material, with the use of mitochondria donations, or
three-parent in vitro fertilisation, the nucleus, which contains majority of DNA, is retrieved from the
mother’s eggs and is placed in the donated egg of a woman with healthy mitochondria, after which
they are inseminated with sperm via IVF, so genetic material obtained in this manner will be from
two women and one man (Rapaport, 2022).

°  For the purpose of this research, we will use the dogmatic and normative method in order to
establish content and meaning of relevant legal norms and their connections and relations; the com-
parative method will be used for researching and analysing the regulations of local regulation, laws of
particular countries and international documents; the axiological method will be used to value and
assess the legal norms and legal relationships, as well as the sociological method, without which “law
would remain dangling in the air as a completely independent spiritual creation, outside time and
space, unprovoked by anything and serving no purpose (Luki¢, 1995, p. 108). The sociological method
is necessary for the purpose of researching social conditions and processes that have contributed
to the creation and development of in vitro fertilisation procedures and to what extent and in what
whey the relevant legal norms are applied in society. Furthermore, very important and interconnected
with the above is the psychological method, since the right is created and found out through certain
mental processes, as well as the statistical method which is used establish and amylase the number
and structure of in vitro inseminations and patients.
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IN VITRO FERTILISATION FROM A NON-ANONYMOUS/
ANONYMOUS DONOR - CONTEMPORARY TRENDS
AND LEGAL REGULATIONS

One of the first registered cases of insemination with donor sperm dates back to 1884,
when a married couple, who had a problem with the husband’s infertility, consulted doctor
William Pancoast, professor at the medical school, who without the couple consenting to
this and them being notified of his intention, inseminated the woman, while she was under
the influence of an anaesthetic, “using sperm from the medical student voted ‘best looking’
in his class in Medical School and after a successful pregnancy a child was born” (Ken,
2007, p. 113, 114; mentioned according to Luetkemeyer & West, 2015, p. 162). Although
the husband was eventually informed of the procedure, the wife was never told that the
husband was not the child’s biological father (Ken, 2007, p. 113, 114; mentioned according
to Luetkemeyer & West, 2015, p. 162).

In the United States of America, during the 1970s the legislation applied only to the cases
of artificial insemination in married couples. Accordingly, husbands who gave consent for
artificial insemination of their wives were formally recognised as the father, and not the donor
(The Uniform Parentage Act (UPA) of 1973)."Today, the majority of donors and women who
opt for in vitro fertilisation do not enter into any arrangements for the purpose of exercising
donors’ rights as parents, regarding the artificially conceived child, but there are also persons
who choose to agree on shared parenting, when the donor gives his sperm and expects to be
formally recognised as parent, and is in some way involved in raising the child and his/her
upbringing. If the two parties wish to conclude an agreement on shared parenting, it is advis-
able to consider the option and form of arranging an involvement of professional counselling,
given the mutual relations, expectations, and intentions. However, one should also keep in
mind that even in cases when “agreements expressly exclude the rights of non-anonymous
donors, they are not necessarily applicable” (Luetkemeyer & West, 2015, p. 163).

When the question as to who has the right to be allowed biomedically assisted fertil-
isation is raised, there can be no debate about spouses who want to become parents with
the use of these procedures, and who for some reason cannot have offspring in a natural
manner, as well as heterosexual couples who live in a long, stable common law marriage. On
the other hand, the issue of availability of these procedures to same-sex couples and single
persons is very debatable. In local legislation, a lesbian could undergo the procedure of in vitro

10 Stipulated conditions were the following;: artificial fertilisation is to be performed under medical

supervision, the husband has provided written consent and the doctor has submitted request for
approval to competent healthcare state authority. Until 1998, thirty states in the U.S. adopted The
Uniform Parentage Act (UPA), or a similar statute, whereas fifteen states abjured the requirement that
a licensed doctor should supervise the procedure. Two years later, The Uniform Parentage Act was
revised, but to date a small number of states have adopted the revised version, whose major change, in
addition to removing the medical supervision requirement, consists of guaranteeing donors that they
will be safe from lawsuit in case of determining parenting rights, or potential child support lawsuit,
when a single woman has given birth to a child, although the donor himself could dispute fathering
in the event he can prove that he lived with the child during the first two years since childbirth,
during which period he considered the infant his child (see Luetkemeyer & West, 2015, p. 162,163).
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fertilisation, as well as a single woman, which entails that the former would have to conceal
facts regarding her sexual orientation (in the birth certificate she could indicate name of the
child’s father, alternatively leave this box blank), whereas in the territory of Vojvodina a single
woman may not undergo biomedically assisted fertilisation procedure since this procedure
is available exclusively to married couples or common law partners (MrSevi¢, 2020, p. 13).

Furthermore, reproductive cell donors originally could not be persons who in the
past five years had a history of homosexual relations (Rulebook on detailed conditions,
criteria and method of selection, examination, and evaluation of donors of reproductive
cells and embryos, Official Gazette of the Republic of Serbia, 27/2019-106) but this condition
was later abandoned (vid. The Rulebook - 41/2021-50). Article 2 of this Rulebook defines
who may be a donor of reproductive cells and it is thus specified that the maximum age
for men is 40 while women must be aged between 21 and 34."

Single men, as well as two men in same-sex partnership, are not provided the possi-
bility to use reproductive cells. There are certain views according to which every person in
generativity age has the right to have his/her own child, if not in a natural manner, then with
the use of biomedically assisted fertilisation (Draski¢, 2018; mentioned according to Mrsevi¢
2020, p. 31) and that

“wishes of all those who want to become parents must be respected, without them
being hindered by the obstacles of obsolete legislation, encumbered by homophobic prej-
udice, which makes parenting a privilege of the rich, young, healthy, heterosexual couples”
(Mrsevi¢, 2020, p. 31).

On the other hand, it is emphasised that same-sex couples must not be allowed to
adopt children, nor to use biomedically assisted fertilisation since the purpose of forming
same-sex partnerships is

“a relatively lasting satisfaction of sexual urges of same-sex partners [...] society and
the state do not protect the marriage only because in the marriage, sexuality is regulated,
but also because it legitimises sexual relations for the purpose of having offspring, whereas
a same-sex partnership cannot be equal to the family and the marriage; no blood relations
and in-laws relationships are created” (Suvakovi¢, 2021, p. 714, 720, 723).

It is additionally noted that children need both the father and the mother, as an ideal
condition, and a family in which they will socialise, and also that any protection of same-
sex partnership cannot take precedence over protection of the child’s rights (Suvakovié,
2021, p. 714).

In states in which legal regulations allow availability of in vitro fertilisation to lesbian
partners, dilemmas remain - as to whether to choose an anonymous donor and avoid the

11

Other stipulated conditions specify that the donor should be in good physical health (mental as
well, based on relevant psychological assessment), does not belong to a high-risk group of drug users;
must not have anal relations and perianal condylomata, there must not be any needle marks on the
skin, in the past 12 months no tattoos or piercing were applied; physical examination does not show
lymphadenopathy, does not have unexplained jaundice or hepatomegaly, does not drink alcohol or
smoke, has normal semen analysis results according to the World Health Organisation criteria, and
for women, ovarian reserve must be preserved, weight and height should not substantially deviate
from average values for specific age, gender, and race the donor belongs to.
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involvement of a third party or to choose a non-anonymous donor and thus allow the child
to have access to his/her biological heritage (Chabot & Ames, 2006; Goldberg & Allen, 2013).
The results of research conducted in the U.S. regarding the experiences of lesbians who opted
for the in vitro fertilisation procedure (planned lesbian families, as opposed to families in
which a child is born in previous heterosexual relationships) and how these children were
growing up, show that a higher number of children during their adolescent development
wanted information and some form of contact with the donor (Covi¢, 2015, p. 405).

Our state covers the expense of an unlimited number of attempts at in vitro fertilisa-
tion for couples, with the age limit for women which is now higher (45) (Decree amending
the Decree on the Plan of Health Protection from Compulsory Health Insurance in the
Republic of Serbia for the year 2022, Official Gazette of the Republic of Serbia, No. 79/2022).
Import and export of reproductive cells is possible, however this does not apply to embryos
(Article 54 of the Law on Biomedically Assisted Fertilisation, hereinafter: the LBMAF),
while more detailed conditions are stipulated by the Rulebook on the conditions for im-
port and export of reproductive cells, as well as the method of checking quality and safety
conditions." Surrogacy is forbidden (Article 66 of the LBMAF).

When discussing the issue of reproductive cell donation, there are three underlying
principles: the principle of altruism, the principle of social responsibility, and the principle of
solidarity (Mrsevi¢, 2020, p. 17). The LBMAF features the principle of medical justifiability,
principle of human being, principle of general social interest, principle of the protection of
the rights of the child and persons involved in BMAF", principle of equality, principle of
freedom to decide, principle of protection of human dignity", principle of the protection
of privacy'® and principle of safety (Articles 4-12).

Article 29, of the LBMAF specifies that in the BMAF procedure it is not possible to
use reproductive cells that belong to one of the spouses or common law marriage partners,
since there is no possibility to conceive with the use of a spouse’s or common law marriage
partner’s reproductive cells when other BMAF procedures were unsuccessful or when it
is necessary to prevent that a serious hereditary disease is passed on to the child, donated
reproductive cells may be used in BMAF procedures. Furthermore, donated embryos of a
spouse or common law marriage partner, which embryos were retrieved in the process of
homologous fertilisation, may be used in cases when the spouses or common law marriage
partners from whom embryos were retrieved do not want to use them for their own fertil-
isation, subject to their express written consent (Article 29, Paragraph 3 of the LBMAF).

2 Official Gazette of the Republic of Serbia, no. 27/19.

3 “The principle of the protection of human dignity shall be applied by performing BMAF proce-
dure, with the preservation of human dignity, right to privacy, preserving health, the child’s well-being
and rights”

" “The principle of the protection of privacy shall be applied in a manner which ensures that all
personal data regarding BMAE donors, and medical files with relation to BMAF are stored pursuant
to this law and the law that governs protection of personal data”

5 “The principle of the protection of the rights of the child and persons involved in BMAF shall
be applied in a manner per which health, well-being, and protection of the child’s rights, as well as
the rights of other persons who are involved in BMAF, there rights being a priority when rendering
decision on every BMAF procedure, especially for a woman who undergoes BMAF and a child who
will be born as a consequence.”
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There is no possibility to donate reproductive cells to a family member, to an acquaintance,
nor a specific person; it is not allowed to offer eggs, semen or embryos for the purpose of
acquiring financial or any other gain (Article 32 of the LBMAF).

Reproductive cells of one donor, as well as donated embryos of one couple of spous-
es, or common law marriage partners, may be used for the procedure of fertilisation of
one couple of spouses, or common law marriage partners, as well as one woman, for the
purposes of Article 25, Paragraph 2'¢ (Article 30, Paragraph 1 of the LBMAF), whereas
in cases when a child or children are born from donated reproductive cells, or embryos,
remaining donor reproductive cells may be used solely for a repeated BMAF procedure on
the same spouses, or common law marriage partners, as well as the same woman (Article
30, Paragraph 3), thereby excluding the possibility of potential incest in the future.

Article 2 of the LBMAF stipulates the law that governs family relations shall apply
to the issue of executing the parenting rights, unless otherwise stipulated by the LBMAF.
Article 57 of the Family Law stipulates that a child’s mother, the child being conceived as a
result of the biomedically assisted procedure, is the woman who gave birth to such a child,
without an option to establish mothering for the woman who donated the egg. Article 58 of
the same law states that the child’s father shall be considered the husband, or common law
marriage partner, subject to his written consent to biomedically assisted fertilisation, and it
is additionally stipulated that in such situations fathering may not be disputed. Additionally,
fathering of the man who donated sperm cells may not be established.

The LBMAF adopts the principle of absolute donation anonymity, which means
elimination of any possibility to find out any donor-related information, other than that
that is relevant for medical purposes. In addition, a donor has no obligation to a child born
(conceived) from the donor’s biological material (Article 40). A child who is conceived as a
result of the BMAF procedure from donor reproductive cells has the right to demand, for
medical reasons, from the Department information from the State Civil Records Registry
data that are relative to reproductive cell donor, once the child turns 15 and when he/she is
capable of reasoning, whereas these data do not refer to the donor’s personal data but only
to data of medical relevance to the child, his/her future spouse or common law marriage
partner, as well as to data of relevance for their offspring (Article 57, Paragraphs 1, 2).
Furthermore, a child’s legal representative or legal guardian, subject to approval by relevant
guardianship authority, may require to inspect these data but only on the basis of decision by
competent court in an out-of-court procedure, in the event that there is reasonable medical
reason for this (Article 57, Paragraph 3), as well as a healthcare professional in charge of
treating a child conceived as a result of the BMAF procedure, for medical reasons, so as to
eliminate risks to the child’s health (Article 57, Paragraph 4).

Russian legislation allows the right to certain information on the donor of genetic
material; however, his/her civil identity remains anonymous. Article 55, Paragraph 8 of
the Federal Law of the Russian Federation of 2011 (®@edepanvrouii 3akorn om 21.11.2011 N
323-93) stipulates that citizens are entitled to medical information on the donor, his/her
race, nationality but also on his/her physical appearance and physical features.

16 “By way of exception, an adult woman of working age, who lives alone and is capable of parenting

and is in such a psychological and social condition that it may reasonably be expected that she will be
able to perform parenting duties, as per the law, shall be entitled to BMAE, in a child’s best interests.”
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Article 54 of the Order by the Ministry of Health of the Russian Federation on
Appropriate Use of Ancillary Reproductive Technologies, Contraindications, and
Limitations in their Application (IIpuka3z Munucmepcmeéa 30pasooxparerus P® om 30
aseycma 2012 2. Ne 1071 “0 nopsioke Ucnonv308aHUs 6CHOMOAMENLHBIX PENPOOYKIMUBHBIX
MexHO02Ull, NPOMUBONOKAZAHUIX U 02PAHUYEHUSX K UX npumeHenuio) stipulates that egg
donors may be women aged between 18 and 34, who are in good physical and mental health,
of whom due check-up in medical and genetic terms has been performed. Egg donors may
be either non-anonymous or anonymous. Article 62 defines conditions for sperm donors
(men aged between 18 and 35, who are in good physical and mental health, of whom
due check-up in medical and genetic terms has been performed). As is the case with egg
donors, it is stipulated that sperm donors may be either non-anonymous or anonymous.
Besides this, the Order stipulates that sperm donation will be performed subject to male
donor’s consent, upon performed clinical, laboratory, medical, and genetic check-up. All
donors are subjected to psychological tests and consultations with a therapist, urologist,
and psychiatrists, who reach decisions on mental and physical health.

In France, the principle of absolute anonymity used to be applied but the situation
changed in August 2021 when the French President Emmanuel Macron signed the new Law
on Bioethics (LOI no 2021-1017 du 2 aoiit 2021 relative a la bioéthique)."” This Law allowed
persons who were conceived as a result of medically assisted reproduction the right to access
(after their eighteenth birthday) to information about their biological origin, such as donor
identity or information that does not identify the donor, such as age and his/her physical
features. This is the reason why from now on all sperm or egg donors will have to agree
to potential sharing of this information with children who will in the future be conceived
from their reproductive material (Boring, 2021)."® In addition, access to medically assisted
reproductive technology is now granted to lesbian couples and single women. Article 1 of
the new Law amended Article 2141-2 of the French Public Health Act, and made medically
assisted reproduction available to “any couple that consists of a man and a woman or two
women, or any woman who does not have a partner “, while surrogacy is still forbidden
pursuant to Article 16-7 of the Civil Code (Code Civil).

The Constitution of the Republic of Serbia guarantees a child’s right to learn about
his/her biological origins, and the right to preserve his/her identity (Article 64 of the
Constitution), while the law declares a child’s right to know who his/her parents are and,
once he/she turns 15, the right to inspect the Birth Registry and other documentation that is
relative to his/her biological origins (Article 59 of the Family Law of the Republic of Serbia;
Article 41 of the Law on Civil Records). Article 7 of the Convention on the Rights of the
Child guarantees to a child, as far as possible, the right to know and be cared for by his or
her parents, while Article 8 stipulates the right to preserve identity. This right of the child
is in contradiction to certain comparative law solutions, such as the right of a woman to

7 The first law in France that governs the subject of assisted reproduction was adopted in 1994.
For more on the previous principle of absolute donor anonymity see (Stjepanovi¢, 2018, p. 238).

'8 An amendment that applies to children conceived before this law took effect was passed.
Accordingly, such children will after their eighteenth birthday be able to submit an information re-
quest to the agency. The agency will then contact the donor and ask him/her whether he/she agrees
to his personal data being shared with the submitting person.
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anonymous childbirth in France."” In this context, the rationales of certain rulings by the
European Court of Human Rights are interesting.

“Information on the parents’ identity is necessary for personal development [...]
but there is no general interest in protecting health and the child and the mother who
had anonymous childbirth, so as to avoid abandonment, infanticide or resorting to illegal
abortions” (Odievre v. France, no. 42326/98, 13. February 2003).

“A mother’s request to have her child returned to her five months after childbirth
will be denied because it is in the child’s best interest to have stable emotional relations
within his/her new family [...] a period of two months was sufficient for the mother to
reconsider her decision” (Kearns v. France, no. 35991/04, 10" January 2008).

The German constitution contains provisions on a child’s right to a family and a child’s
right to find out what his/her biological origins are, while the way mothering is understood
per the Family Law is not related with mothering being registered in the Birth Registry but
with the fact of childbirth (Hrabar, 2008: 1135; mentioned according to Covi¢ & Covié,
2013, p. 638). Hence, a ruling of the Supreme Court of Germany, which will be analysed
below in more detail, was not surprising. According to this ruling, the donor’s right to
anonymity may not take precedence over the child’s right to know who both his parents
are (Supreme Court of Germany decision XII ZR 201/13, 28" January 2015).

The first country to define donor insemination per regulations was Sweden
(Stjepanovi¢, 2018, p. 235). According to the Act on Insemination (SFS 1984:1140), it is
envisaged that donor information is to be preserved and that it should be made available
to children once they are mature enough to be given this information. Said legal solution
brought about a lot of attention and a lot of criticism, the main among which was that
transparency of donor information would result in a decreased number of donors. Practice
disproved the said misgivings because after the Law was passed there was an increase in
the number of donors (Daniels, Lalos, 1995). Sweden’s experience may serve as a clear in-
dication of how useful it is to introduce full transparency of information on donor identity.
The Swedish legislative solution went through several stages. Initially, provisions on the
availability of donor information applied solely to sperm donors, whereas starting from
2003 the provisions on availability became applicable to egg donors as well.*” A unique
act, which first invalidated the previous two acts, and then in an unchanged again came
into force as a single act, was passed in the year 2006 (Lag (2006:351)). Section five of the
chapter entitled Insemination governs the right to donor information. It stipulates that a
person conceived through insemination with sperm from a man to whom the mother is not
married or with whom the mother does not live, has the right to access donor information,

¥ In the French Civil Code, anonymous childbirth has been in place as an option since 1993 (Article
341-1). In accordance with the law no. 2002-93 of 22" January 2002, the father of an anonymously
born child is allowed to commission a procurator to have him/her find the child, however without
the option to establish a full legal relationship with the child, if the child is adopted because it is not
allowed to recognise the child upon him/her being adopted (Article 352 of the Civil Code); it should be
noted that birth with the preserving of anonymity does not represent grounds for dismissing a lawsuit
per which establishing fathering is demanded, unlike a lawsuit per which establishing mothering is
demanded (Kovacek-Stani¢, 2004, p. 152) (see. Covi¢ & Covié, 2013, p. 637).

% Egg donation was illegal until 2003.
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which is registered in a special ledger maintained by the hospital, provided that such a
person reached a sufficient level of maturity. If the person reasonably believes that he/she
was conceived as a result of this type of insemination, the Social Wellbeing Committee
is obligated to assist such a person, upon his/her request, in finding out whether there
is any donor information maintained in such special ledgers (Stjepanovi¢, 2018, p. 235).
The solution according to which a donor’s offspring, upon “reaching a sufficient level of
maturity’, is entitled to be provided donor information is debatable and it is our view that
it would have been more reasonable to state the exact age starting from which this right
may be exercised.

Article 7 of the Convention on the Rights of the Child confirms the children’s right
to know, as far as possible, their parents, indiscriminately in terms of age, as a result of
which it is not justified for a state to set arbitrary age limitations for the child’s right to
have access to donor information once the child turns 16, as is the case in the Netherlands.
In the United Kingdom, non-identifying donor information may be obtained at the age
of 16, whereas identifying donor information is obtainable at the age of 18; age limit in
Australia is lower (14 years of age), whereas in Sweden, as noted above, the law stipulates
that this right to have access to this information may be exercised by children who are
deemed to be “sufficiently mature, whereas the formal Guidelines on National Healthcare
and Social Welfare specify that this legal provision may apply to older adolescents (Child
Rights International Network, 2015).

The Human Fertilisation and Embryology Authority (HFEA) in the United Kingdom
regulates the fertility treatment with donor eggs, sperm or embryos. All entities that collect,
store, or use human gametes or embryos in England must hold the HFEA license and must
comply with the HFEAs Code of Practice and the Human Fertilisation and Embryology
Act 1990).

As of 1* August 1991, information on treatment in licensed fertility clinics in the
United Kingdom is entered in the Register of the Human Fertilisation and Embryology
Authority (per Human Fertilisation and Embryology Act 1990, Section 31), which also
includes treatments with donor eggs, sperm, or embryos. Upon turning 16, any person is
entitled to request from the HFEA information on whether he/she was conceived from a
donor egg or sperm in any clinic in the United Kingdom after 1991. Additionally, infor-
mation that may be requested from the Register, is relative to whether they are genetically
related to a person they wish to marry, with whom they wish to establish a formal civil part-
nership or to be intimate with (this request must be submitted jointly by both partners).?

In the British legislation, there is a distinction between three periods of different
approach to donor information availability: from the outset, between 1* August 1991%
and 3 March 2005 - donors were anonymous unless they decided to be re-registered as
non-anonymous so as to make their information available; and for conceptions between 1%

! See more: Donor conception at UK fertility clinics (UK law), Available at: https://www.ngalaw.

co.uk/knowledge-centre/donor-conception-at-uk-fertility-clinics-uk-law/

2 Such a solution is utterly necessary and in or view, it would have to be implemented in all legis-
lations which recognise the right to medically assisted reproduction.

#  The HFEA does not hold any information on persons who donated genetic material prior to 1*
August 1991 because this is when the HFEA was established. Rules around releasing donor information,
Available at: https://www.hfea.gov.uk/donation/donors/rules-around-releasing-donor-information/
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April and 31* March 2006 - this was an interim period during which all new donors had to
agree to identification but the clinics were allowed to use eggs or sperm from anonymous
donors already registered with them, which means that identification data on some donors,
whose eggs or sperm were used during this period are not anonymous whereas others are
anonymous; and finally for conceptions after 1% August 2006 - with the exception in case
a family already had a child conceived from eggs/sperm of an anonymous donor, such
anonymous donor’s genetic material could be used for the conception of a genetic brother
or sister) (Donor conception at UK fertility clinics (UK law)).

Starting from 2005, England joined the countries who recognised to persons con-
ceived though the medically assisted reproduction procedure the right to find out donor
identification data (name, date of birth, place of birth, and last known address).?* The
condition for obtaining identification data is that the person is minimum 18 years of age
(Section 31ZA, Human Fertilisation and Embryology Act 1990). With the explained changes
with relation to disclosing donor identity, all other provisions remained in force, according
to which certain donor information a person may obtain once he/she turns 16 (physical
description, year and country of birth of the donor, ethnicity of the donor and his/her
parents, whether the donor had children at the time of donation, his/her marital status,
as well as all his/her relevant personal information and his/her family’s medical history)
(Rules around releasing donor information). In addition to this, persons who have turned
16, or before this point, subject to his/her parents’ consent, may obtain information on how
many siblings were conceived from the same donor, their gender and age, whereas once
they turn 18, they may request to become part of the HFEAs Donor Sibling Register and
if any of their stepsiblings are also registered, or request registration, the HFEA will put
them in contact. (Donor conception at UK fertility clinics (UK law)).

In the past, debates on the child’s best interests and his/her right to know what his/
her biological origins are, i.e., whether it is justifiable to impose limitations on this right,
were mainly focused on the pros and cons of open and private adoption processes®, while
today the focus is also shifted on the area of biologically assisted fertilisation and children
that were conceived as a result. We could say that we are currently witnessing a worldwide
trend of the child’s right to find out about his/her biological origins takes precedence over
sperm donor anonymity, of which a confirmation are amendments to legal provisions
but also court rulings in the last few years. Moreover, in the event that the donor is not
anonymous, courts frequently do not deny them parenting rights. Below we will analyse
two court rulings. In the first court case, the donor who was not anonymous demanded
establishing fathering and that his right to exercise parenting rights be recognised, whereas
in the second court case children conceived as a result of in vitro fertilisation demand-
ed the inspection of identification information on the donor, so the importance of these

2 See more: Rules around releasing donor information, Available at: https://www.hfea.gov.uk/
donation/donors/rules-around-releasing-donor-information/

% Private adoptions were a rule in the past, and they are still predominant, even after the process
is completed there is no exchange of information and contact between the biological and adoptive
parents, while the open adoption process is characteristic of the U.S. law, where the parents have the
right to keep in touch with the child after adoption process is completed, as well as the right to be
provided information on the child’s residence, for the purpose of protecting the child’s best interests
and well-being (see. Covi¢ & Covié, 2013).
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court rulings, as well as how they are mutually connected, may also be observed taking
into account Article 23 of the International Pact of Civil and Political Rights (especially
protection of the family and the child), Article 8 of the European Convention on Human
Rights (protection of private and family life) and Article 7 of the European Union Charter
on Fundamental Rights (protection of private and family life).

COURT PRACTICE

Sperm donor is the legal parent (Masson v. Parsons, 2019)*

In the case Masson v. Parsons, in 2017, Robert Masson initiated court proceedings
whose purpose was to establish parenting of a child who was conceived, according to what
he claimed, from donated sperm, after the child’s mother and her female partner decided
to move abroad with the child. At the time when sperm was donated, the child’s mother
was single and married her female partner only after the child was born. As a close friend
of many years, Mr. Masson donated his sperm to Ms. Parsons, thus making it possible for
her to have a baby in 2006, as a result of the artificial insemination procedure. At the time of
conception, he believed that he would be included in the child’s life and was registered on the
child’s birth certificate as the child’s father. Although the child did live with Ms. Parsons, Mr.
Masson played a regular role in financial support, health, education, and overall well-being
of the child, while the girl herself during the court sessions declared she considered him her
father. The relationship between him and the child was described as “extremely close and
secure relationship of deep affection” The mother and her female partner in the year 2015
requested relocation to New Zealand, after which Mr. Masson initiated court proceedings
before the Family Law in Australia, demanding also a ban on relocating the child.

In the first instance court, Chief Judge of the Family Court ruled in his favour, whereas
following her appeal, Ms. Parsons succeeded in annulling initial ruling. The appeal invoked
Article 14 of the Status of Children Act of 1996, which provides for an irrefutable premise
that the biological father of a child conceived from the insemination procedure is not a
“parent” (Mavroyeni, 2019). Accordingly, she claimed that the mere fact that he is the sperm
donor could not legitimise him as a parent, after which ensued his appeal to the Supreme
Court (Mavroyeni, 2019).

Australia’s highest instance court ruled that “sperm donor” is legally a parent, pursu-
ant to the Family Law Act. The Court acknowledged that the woman conceived as a result
of a “private and informal artificial insemination” and that the appellant is a parent to his
biological eleven-year-old daughter, hence he should not be considered the “sperm donor”

At the time of conception, he believed that he was fathering the child, and that as
the child’s parent, he would care for and support her. His name is registered on the child’s
birth certificate as her parent’, the court decision notes. With him being awarded the legal
status of the child’s parent, he prevented her relocation to New Zealand with her mother.”

%6 Masson v Parsons [2019] HCA 21. Case Number: $6/2019. 19 Jun 2019.

¥ Chief Prosecutor of Victoria was opposed to Mr. Masson’s claims of fathering the child by not-
ing that “fathering demands that the Court consider an entire range of circumstances that could
potentially exist in individual practice. This was a rather individual and unique set of facts and
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This court ruling brought about different reactions. Fiona Kelly, PhD, Professor at the
La Trobe University Law School, Melbourne, concludes that the ruling means that every
sperm donor that is not anonymous and plays a role in the child’s right may acquire legal
parenting rights vis-a-vis the child (Main, 2019); it also means that from sperm donors
who are involved in the upbringing of their biological children may be required to pay child
support even if they did not intend to play a parenting role, notes Brendan Herbert, family
law lawyer (Main, 2019). Anyhow, the ruling unequivocally leads to an expansion of the
legal framework for recognising parenting rights, which is confirmed by court practice in
similar court cases (vid. Jhordan C. v. Mary K).*®

The children have the right to be allowed access
to identification information for anonymous donors
(German Supreme Court (Bundesgerichtshof)
Urteil vom 28. Januar 2015 - XII ZR 201/13).%

The German Supreme Court ruled that the children of any age have the right to have
access to identification information on their anonymous sperm donor, which stands for an
important step towards terminating sperm donor anonymity in Germany. The court dis-
missed the concept of the children’s minimum age, but it did require that the parents should
be able to prove that it was the child who requested this information.* The court dismissed
argumentation of a lower instance court that a minimum of 16 years of age should apply
to children who require information relative to sperm donor, since there are no grounds
in existing laws to justify the minimum age condition, while the rationale notes that “one

circumstances” (see Main, 2019). The Court pointed out that Part VII of the Family Law Act is based
on the premise that the “parent” is an English word which has a common and widely accepted English
meaning but for the purposes of this Law the concept of “the other intended parent” may extend to
limited persons that have particular relations with children born as a result of artificial conception
procedures (Article 60H). Additionally, pursuant to Article 60G, a person may qualify as the parent
of a child born as a result of artificial conception procedures for child adoption purposes, as per laws
of the state. The question of whether the person is a parent of the child born as a result of artificial
conception procedure depends on whether this person is the child’s parent according to the common,
widely accepted English meaning of the word “parent’, while the answer to this question depends
on the facts to be established in accordance with the common, contemporary Australian meaning of
the “parent” and relevant circumstances of particular case. See rationale of court ruling in the case
of Masson v. Parsons [2019] HCA 21. Case Number: S6/2019. 19 Jun 2019.

8 Kansas and Missouri exclude fathering rights for sperm donors, if sperm is donated to a married
woman, while insemination is carried out under supervision of a licensed doctor (Revised Statutes
of Missouri 210.824).

»  Supreme Court of Germany decision XII ZR 201/13, 28" January 2015. Child Rights International
Network. Available at: https://archive.crin.org/en/library/legal-database/supreme-court-germany-de-
cision-xii-zr-201/13.html

30 Tt is estimated that in 2015 there were 100,000 German nationals who were conceived as a result
of in vitro fertilisation procedures, and also that every year between 1,500 and 5,000 such children
are born (DPA/The Local, 2015).
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must presume that the child may wish to know his/her parents irrespective of his/her age
and that this wish naturally does not arise only once the child turns 16”

The ruling was made in the case of siblings, two sisters aged 12 and 17, both of whom
were conceived as a result of the in vitro fertilisation procedure, from an anonymous sperm
donor. They appealed to the Supreme Court, upon the reproduction clinic refusing to re-
veal their biological father’s identity, since the girls’ legal parents from the start waived the
siblings’ right to know who the donor is. The court ruled that the donor’s right to remain
anonymous cannot take precedence over the child’s right to know both parents, while the
child’s right to know about his/her biological origins is derived from Articles 2(1), 1(1) of
the German Constitution, which articles are relative to the so called “common personal
right” of every individual. The rationale notes that although this constitutional right may
mainly serve as a request for information submitted to competent authorities, it may also be
applicable between two persons if there is a civil request between involved parties, whereas
the child’s right to be provided information by the infertility doctor the Court based on the
principle of good faith, which is contained in § 242 of the Civil Code; the Court deemed
that the agreement concluded between the parents and the doctor represents an agreement
with a third party, in favour of the child, hence this agreement may constitute grounds for
the child’s right to know the donor’s identity.

The Court agrees that possible negative effects on the donor’s private life may be
taken into account, however, whether it is reasonable to request from the doctor to disclose
information on the donor’s identity “must be decided on a case-by-case basis, following
a comprehensive evaluation of specific fundamental rights in question”, but the child’s
right to know “generally takes precedence” over the donor’s right to remain anonymous.
Admittedly, the donor has the right to make his own decision what details of his private
life he will reveal to a broad public but the child’s right to know his/her biological origins
outweighs the donor’s right, while for the purpose of assessing the balance between the
child’s and the donor’s fundamental rights, it must not be forgotten that the donor partic-
ipated on his own volition in the conception of the child, hence he had to assume certain
social and ethical responsibility to the child. The Court deemed that the child’s right to
know about his/her biological origins also takes precedence over the doctor’s right not to
disclose information on his/her patients, as part of his/her professional freedom, which
arises from Article 12(1) of the German Constitution.

After this ruling, the need for legislative reform was emphasised, for the purpose
of establishing and clarifying all details that are relative to fathering by biological fathers
and legal fathers of children conceived as a result of artificial heterologous fertilisation,
while questions that need answering are primarily relative to the issues of child support,
nationality, and inheritance (Child Rights International Network, 2015).

On 18" May 2017, the German Bundestag (Parliament) passed a law (that came into
force on 1* July 2018) pursuant to which children conceived as a result of sperm donation
are provided the right to request information on sperm donor identity once they have
turned 16. However, the possibility to use this information in potential court proceedings
is excluded, the purpose of such court proceedings being to declare sperm donor the child’s
legal father and thus prevent the right to claim custody, child support, or inheritance [Act to
Regulate the Right to Know One’s Heritage in Cases of Heterological Use of Sperm], 2017).
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In accordance with this Law, a central register is maintained with the German
Institute for Medical Documentation and Information (Deutsches Institut fiir Medizinische
Dokumentation und Information (DIMDI)), which contains information on sperm donor’s
name and surname, his birthday, place of birth, nationality, and address. The same data are
collected from women who are sperm recipients. These data are kept for a period of 110
years. Consent of the sperm donor and the woman receiving his sperm to store their data
in the central register and for this information to be released to a future child is a necessary
prerequisite for artificial insemination, while sperm that has already been retrieved prior to
the law coming into force may be used for artificial insemination only if the sperm donor
is subsequently provided necessary information or if he has been duly notified that he may
object to the use of his sperm (Article 1 § 13).

Every person who is above 16 years of age, and who has reasonable doubt that he/
she was conceived as a result of artificial insemination, has the right to request relevant
information, whereas persons under 16 years of age may exercise this right only through
their legal guardians. The DIMDI must first check with the German registry service whether
the sperm donor’s last known address remained unchanged, after which the sperm donor
will be notified that this information will be released to the child four weeks before it is
released, while he may seek that his service be paid (Gesley, 2017).

CONCLUSION

“Respect every living being on principle as an end in itself and treat it, if possible, as
such’, is the fundamental bioethical imperative, that was formulated by Fritz Jahr in 1926.
Justifiability of open adoption is based on natural and legal nature of the parenting rela-
tionship, which is established on the basis of the fact of birth and it exists between precisely
defined persons, it is attached to specific person and may not be transferred, cancelled,
changed or established (gene and DNA relationship) and it as such takes precedence over
the law and accordingly must not be ignored and annulled due to the fact of adopting a
child (Covi¢ & Covié, 2013, p. 640). Biological and social importance of blood relations is
also reflected in the importance of kinship as an obstacle to marriage, while its segment
in performing parenting rights and responsibilities, and only these are subject to being
governed by laws (Mladenovi¢, 1980). The child’s right to know information about his/
her biological origins and his/her parents’ identity is the child’s fundamental right which
must never be questioned or minimised for the purpose of various interests and wishes
of certain individuals, groups, development of science, or for population policy purposes.
In vitro fertilisation with reproductive material from an unknown donor is in direct con-
tradiction with this right of the child. It may reasonably be said that a future living being
is left at the arbitrariness and discretion of state authorities, which means that he/she is
objectified - reduced to nothing more than a position, mere means, although nature has it
as the purpose in itself (Vodineli¢, 1989, p. 724).

Today, when science in the field of biomedically assisted fertilisation pushes the limits
in a manner and at a rate which until recently were unimaginable, the philosophical-so-
ciological view of human dignity must certainly not be neglected; man is not material
to be experimented or manipulated with, to be exploited or destroyed. If we forget this,
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consequences could be unforeseeable. Reproductive revolution, the triumph of technology,
money, and volition, as is the case with any other revolution, is a threat to its children. In
this case, literally.

Questions that may be raised and disputes that may arise from BMAF, are numerous,
they are extremely complicated and complex, not only in legal terms but also in psycholog-
ical, sociological, religious, and medical terms. Therefore, we can say that with this paper,
we have only scratched the surface, with our consideration of certain legal solutions and
the positions of court practice in certain court cases. Currently, the comparative family
legislation, with all its dynamic changes that have been occurring in recent years, appears
not to reflect all the diversity of creation within a family or potential parenting arrange-
ments, whose number is on an increase. What must be a constant in all of them, and this
constant must never be questioned, is specifically the right of the child to find out what
his/her biological origins are, this being the foundation for building relations which will
primarily be based on honesty, as a necessary prerequisite to have a family that will represent
not only the original cell of society but also the healthiest cell of society, which is a quality
that is frequently forgotten in its various definitions. Living with a secret is no easy feat
for parents, but it is even more difficult for children if they learn the truth at later stage in
their lives. These days a large number of studies are available and they without any doubt
confirm that psychological challenges, questions, trepidation, anger, rage, hatred have been
faced by adopted children who learned the truth at a later stage in their lives or in a manner
that was not the most suitable. How can one fell when at the age of forty they find out they
were conceived as a result of in vitro fertilisation with the sperm of an anonymous donor
is best illustrated with the experience of Elisabeth G. from Germany:

“It was unreal. My heart was racing but I didn’t understand a thing. It was as if the
rug had been pulled from under my feet... 'm feeling completely insecure. Every time I see
in me some bad traits, I wonder if it’s ‘his genes... I have distanced myself from my mum,
I simply can't trust her as much as I used to... It’s never easy to tell the truth about artificial
fertilisation but maybe there were ways that would've made this much simpler” (Schulz, 2019).

Due to all that has been presented above, it is our opinion that our legislature should
reconsider the purposefulness and usefulness of the principle of absolute donor anonymity
and the current legal solution in the relevant local law, primarily from the perspective of
the protection of fundamental rights of the child and his/her best interests and overall
well-being, for which models may be solutions applied in some countries which have
decades-long experience in this area, primarily Sweden, which is a clear indication of how
useful it is to introduce full transparency of donor information, as well as certain very
practical and useful legal solutions that are applied in the United Kingdom and Germany.
This especially if we keep in mind that the Law on Biomedically Assisted Fertilisation
(LBMAF) with its stipulated solutions regarding donor anonymity is in grave violation
of the principle of child protection and the principle of protection of human dignity,
which the Law itself invokes. Such changes in the law would contribute to the child’s
right to know his/her biological origins and the right to plan a family and decide freely
on having children in cases of medically assisted reproduction not to be contradictory,
i.e., such changes would lead to them being harmonised. Draft changes in legal solutions
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are relative not only to situations in which men play the role of donors but also to cases
of egg donation (i.e., when the mother is inseminated by her husband’s sperm cells, with
a donated egg) and early embryos, since from the point of view of protecting the child’s
right to know his/her biological origins and to preserve identity, it is necessary for the
child to also have access to identification information on the genetic mother, because it is
important to know genetic origins, despite genetic mothering and gestational mothering
and/or social parents being clearly separated.

A child that is conceived as a result of medically assisted reproduction may have as
many as five parents: the genetic father who donated sperm, the genetic mother who donat-
ed the egg, a surrogate mother and two parents who commission the two afore mentioned
persons, who have no biological relation to the child but wish to care for it as it is growing
up, so potentially there could be a situation in which five persons may be involved in fu-
ture disputes regarding custody of children (Frazzetto, 2004, p. 1117). Cryopreservation
(freezing) of sperm has allowed men to preserve their fertility almost indefinitely while
embryo cryopreservation also open a new area of possible posthumous parenting; repro-
ductive biology is advancing at an unstoppable rate so the subject of a separate paper may
be whether it is enough to reconsider and adjust the existing legal framework or whether
society should come up with entirely new concepts of parenting since the idea of parenting
has always been under a “strong influence of social constructions, cultures, and the observer
status (Strathern, 1993; mentioned according to Frazzetto, 2004, p. 1119).
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