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OAT'OBOPHOCT AUPEKTOPA IIPUBPEJHOT
APYIITBA'Y ®PUHAHCH]JCKUM TEHIKOhAMA

TokoM cBor mocTojarkba KOMIIaHUja NpoJia3u Kpo3 pasznuuute ¢pase. Hajpehu
M3a30B 33 TEOPHjY U MPAKCY Npe/CTaB/ba T3B. ,30Ha CyMpaka” - Mepruoj Kazja
Ha/J| IpUBpPeJHUM JpPYIITBOM HUje pOpPMasHO OTBOPEH CTEYajHU MOCTYIaK,
aJii ToCTOoje UHAUIUje J1a ce HheroBO GUHAHCH]CKO CTakhe MoropiiaBa. ¥ ToM
MepHOly OHU KOjU yIpaBJbajy KOMIAHUjOM Mopajy ce moactahu fga aenyjy
MPaBOBPEMEHO KAaKO 64 ce Clpevyro HAaCTaHAK IITeTe 33 KOMIAHUjYy U HeHe
noBepuone. TU NoJCTULIAjU UMAjy AyaJHy IPUPOAY - OHU MOT'y OUTH ex ante
y CMHCJY Jia 036UJBHOCT mocaenuna oaBpaha aupexkTope o HeaJleKBATHOT
MOCTyNama WM ex post — y OOGJUKY CaHKLUja 32 JUPEKTOpe KOju ce He
NpUPKaBajy NPONUCcaHUX NpaBua. CaHKIMje MOTY MONPUMHUTH pa3nduTe
dopme — Mory 6UTH rpahaHcKe (HIp. HAKHaAa IITEeTe), a[MUHUCTPATUBHE UJU
KpUBUYHE (Ka3Ha 3aTBOpA MJIM HOBUYAHA Ka3Ha).

dokyc pajia je Ha OJJTOBOPHOCTH AUPEKTOpA 3a paje Koje JoBoje /0
CTevyaja KOMIIaHUje W Y3POKYjy IITeTy 3a moBepuone. OCHOBHU OOJIUIU Te
OJITOBOPHOCTH Ce jaBJbajy y GopMH HecaBeCHOT mocyoBatba (wrongful trading)
KOje je KapaKTepUCTUYHO 32 3eMJsbe common law cuctema (YK, AyctpaJuja, HoBu
3eJslaHZ) ¥ OATOBOPHOCTH 360T 3aKAaCHEJIOT MOKpPeTama CTEYajHOr MOCTYIKA
(Insolvenzverschleppungshaftung) kojy mno3Haje HEMAauyKO NpaBO W MpPaBHU
CUCTEMH KOjU NMPUXBATajy HEMAyKy MpPaBHY TPaAULHUjy. Y 0BOM KOHTEKCTY,
doKkyc cprckor mpaBa je caMO Ha KPUBUYHHM CaHKIMjaMa 32 HEIOLITEHe
JUPEKTOpe, AOK HeJ0CTajy APYTH BUIOBU CaHKLHMja KOjU CYy NMPEN03HATH Kao
edukacHu y Apyrum seMsbama. Kako 6u 6uo epukacaH, npaBHU OKBUP Mopa Ja
OyZe monyweH oapeheHUM oGMIMMa rpahaHCcKUX caHKIMja Tako Ja he paf
HACTOjaTH /1a UCIIUTA [la JIM U Koje ipyre o6JiMKe CaHKLMja 61 TpebaJio yBeCTH
y CPICKO MpaBO Kako 60U ce noboJbliajia NOCJAOBHA €THKA, OYAHOCT ynpaBe
JPYLITBA y KPU3U U 3alUTUTUJIA NOBEPUOLLH.

K/by4yHe peum: o/iIrOBOPHOCT JUpEKTOpa ApylTBa, wrongful trading,
Insolvenzverschleppungshaftung, creda;j.
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DIRECTORS’ LIABILITY IN FINANCIALLY
DISTRESSED COMPANIES

In the course of its existence, a company goes through many phases. The
greatest challenge for both theorists and practitioners is so-called “twilight
zone”, the period when the company is not formally declared insolvent but
indices exist that the financial state of the company is deteriorating. In that
period, those who run companies must be incentivized to act early on to prevent
causing greater damage to the company and its creditors. Said incentives can
be seen as having dual nature: they can be ex-ante incentives, which imply that
the severity of consequences should avert directors from misconduct, or ex-
post incentives, in form of sanctions for non-complying directors. Sanctions
may also take different forms; they can be civil (e.g. compensation of damage),
administrative, or criminal (imprisonment or fine).

This paper will focus on the director’s liability for actions that lead the
company into insolvency and cause damage to the creditors. The main forms
of this liability are contained in institutes such as wrongful trading, which
is recognised in common law countries such as UK, Australia, New Zealand,
and liability for late filing in insolvency (Insolvenzverschuleppungshaftung),
which is recognised in Germany and countries that embrace the German legal
tradition. In the context of company insolvency, the Serbian legislation focuses
only on criminal sanctions for dishonest conduct of company directors, and lacks
other types of sanctions recognised as efficient in other countries. In order to be
effective, the legal framework has to be supplemented with certain forms of civil
sanctions. This paper is an attempt to examine which other types of sanctions
should be introduced into Serbian law in order to improve the business ethics,
enhance the alertness of the company management in times of financial hardship,
and protect the unsuspecting company creditors.

Keywords: directors’ liability, Insolvenzverschleppung, wrongful trading,
insolvency.
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