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JIA JIA BJACHUK OBJEKTA (PAJIIHE)
MOKE U3 CBOJUX NPOCTOPHUJIA
YIAJbUTHU HEXKEJLEHE KYIILE?**

CAKETAK: Y pany ce HacCTOjU KOPUTOBaTH MHUILBEHE Y TO-
CIIOBHOj TpakcH BehWX pajbu MO KOME BIACHHUIN M KOPUCHHIIU
MOCJIOBHUX TIPOCTOPHja HE MOTY YHa/bUTH HEMOXKEJbHE KYIILE/T0-
Tporrade u3 ofjexra. [Turame je y OBOM TPEHYTKY akTyeiIHO 300rT
Kynana Koju y OOjeKTHMa cylepMapKera, arnoTeka M y JApYyrHM
panmaMa on0ujajy Ja HOce 3allTHTHE Macke. Paa mpBo ykasyje
Ha 3Hayaj KOHIIETITA CBOjHHE KAaKaB je MPHU3HAT M y HAalIeM MpaBy,
a 3aTHM Ce M3Jlarambe YHOTIYHYje YIOPEJHOIPABHHM YBHIHMA
y cTpaHy Teopujy (T3B. privates Hausrecht Hemadkor npasa). Pas-
MaTpajy ce oOMM M OrpaHHYCH-a IpaBa ra3goBamba 00jeKTOM, Kao
CBOJHHCKOT OBJarifieha, Te MUTake U3BPIICHA OfH. (haKTHUHE 3a-
mTUTE TOT TpaBa. M3pakaBa ce 6oja3aH a OM M30CTaHAK peakuuje
OJIFOBOPHOT JIMLIA y TPOJABHUIM Ha HEIOIITOBAE CMUIEMUOJIO-
IIKUX MPOMNHCca MOTAa0 OMTH OCHOB 3a MarepHjajHy OATOBOPHOCT
BJIACHHKA PaJih¢ M TOT JIMIIA, aJld U CKYIl YMCHUIA Koje noBehana-
Jy PU3HK HU3JIOKEHOCTH KPUBUYHOM TOHCHbY.

Kwyune peuu: mpaBo CcBOjuHE, IMpaBO ras3ioBama o00jek-
TOM, HEMOCTYIamhe MO 3APAaBCTBEHHM IPOIHCHMA, KOPOHA-BHPYC,
Hausrecht
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*Pan je mpumiben 1. 10. 2020, usmerseHa Bep3uja paaa gocraBibena je 28. 10. 2020,
pax je mpuxsaheH je 3a o0jaBipuBame 22. 1. 2021. ronune.
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YBOJ

VY mpaBHOM M TOCIOBHOM >KHBOTY HamIMX Behux pammy mocTaBmio ce,
HaKOH m30ujara emuIeMije KOpOHA-BUPYCa, MUTAE Ja JIH U MO KOJHM yCJI0-
BUMa OBJIAIINEHO JIUIlE Y PabU MOXKE YIAJbUTH KyIIla KOjU ce He MpHIpKaBa
HEKe Of TPOIMCAHUX Mepa CaHUTAPHO-CHHIECMHOJIONIKE 3aIITUTE. Y MPaKCH
Hamux npenyseha, nmpoaaBHUIIA HAMUPHHIA, YTOCTUTEIFCKUX O0jeKaTa, aiu u
aroTeKa, MPUMETHO j€ CXBaTame Ja Cy IOCIOBONH U 3al0CICHUMA Y PATBbH, Y
CUTYyalllju KajJa ce y 00jeKTy 3aJpiKaBajy MoTpoIrayn 0e3 MacKe — y HEIOCTH
,»B€3aHe pyke*. TproBUHCKH JIaHIIH, Ka0 MIPUMEPHIIC jeIaH BEITUKU CTPaHHU Jia-
HaIl cyrepMapkeTa y beorpany, 3ay3enu cy cTaB ja moTpomiade Koju He HOCe
MacKe 3aroclIeHH MOTY caMoO He(OpMaJHO Jla ONOMEHY, ajli Aa UM HE MOTY
3a0paHUTH ylla3aK y paamby WK UX HAKHATHO YIAJBUTH U3 pagmbe. TakBo cxBa-
Tame je y beorpany cana ,,0u4Bpciio” y jeono oiiuiitie Muui/berbe Koje ce U3axe
1 TIOHaBJbA KAO MPOCTA MpaBHA UCTHHA. Y OBOM DAy >KEIMMO Ja MOKAKEMO
Ila je TaKBO CXBaTamke — OCHM IITO je HEMPAaKTUIHO W3 yINIa cy30ujarma emuse-
MHj€ — 3alpaBo U MPAaBHO HETAYHO.

VY npBoj Tauku H3JIOKKhEeMO Ja je, U3 MPABHOT yIjia MoCMarpaHo, OBJIa-
mheme J1a ce oxpelhyje npucTy u 3apkaBame y OUII0 K0joj BpCTH IPOCTOpH)a,
Ia v y pagmbaMa, eJIeMEHT OCHOBHUX BIACHHYKMX OBJAmIhemna Koja MPOUCTHIY
W3 TpaBa cBojuHe. Buaehemo, 3atuM, y Apyroj Tayku Ja y CTPaHO] MPABHO]
TEOPHjH 3a Taj CKyn oBiamhema ra3qoBama 00jeKTOM OCTOje TOCEOHN U pas-
pahenu uacTUTYTH. Y Tpehem neny pana 6utHo he Outu ucrahu na ormantheme
rasjoBama 00jeKTOM, Ka0 HH CaMO IPaBO CBOjHHE Y MOIEPHOM IIpaBy, HHUje
0e3 rpanuna. Ci000IHO ra3foBamke HAWIA3W HA TPAHUIC HHCTUTYTa KaKBa je
3abpaHa IUCKpPUMHUHALM]E, alld TO Cy, HApaBHO, KOHCTENAIMje KOje CYXKaBajy
oBJanIhemke Ta3oBama Kao jelHO TEMEJHHO U OCHOBHO MPABHJIIO, & HE HCKIbY-
qyjy ra Ha Taj HAYUH 12 O BIACHUIMMA PAIibH, y CIy4ajy ylTacka KOPHCHUKA
6e3 macku, pyke Oumne ,,Be3aHe”. KoHauHo, y 4eTBpTOj Tauku Ouhe peun koje
Mepe MOTy OWTH IpaBHOBaJkaHE Yy CIydajy Kada ce Kymall y paamby 3aapkaBa
y 10j MPOTUBHO M3PaKEHO] BOJBH BIACHUKA, OJHOCHO OBJANINEHUX JIHIA.

OBJIAII'REBBE I'A3JOBAIBA OBJEKTOM

Osnamhewme BIacHMKA HEKOT o0jekTa Ja oapelyje mpucTym, 3aapika-
Bamke U IMOHAIAKkEe y 00jeKTy HHje HHM Yy JeTHOM HalleM TPOMHCY Kao TaKBO
uMeHoBaHo. MelhyTum, apyraumje Hero y jaBHOM IMpaBy, IJe oBnaiihema
CITy’)KOCHHX JTUIa y Hadelly Mopajy OMTH MMEHOBaHa Jja OM mocTojana, y Mmpu-
BaTHOM IIpaBy oBnamheme kopumhema (ynorpede) CTBapu Mo BOJbH BIaCHUKA
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W3BUpE M3 MPABHO NMPHU3HATOT TpaBa cBojuHe. CBOjUHA je HAJIIOTIIYHHUH OJI-
HOC I10je/IMHIIa-BIIACHUKA U CTBapH KOJU MY Jiaje CBeOOyXBaTHO OBJamheme na
0 CBOM CII000THOM Haxohemy Ipsku, HCKopumThaBa W pacIojiake cTBapuMa
Koje My mpumnaaajy. To TpaguiuoOHAIIHO CXBAaTalke CBOjHHE, KOj€ je O] 3Ha4aja
IpU CBakOM ofpehery BIAaCHHKOBHX HMHTEPEHIMja Ja MOCTyNa M Ja IITHTH
CBOjy BJIACHUYKY IMO3UIH]jY, MpuxBaheHo je u y wi. 3. 3aKkoHa 0 OCHOBaMa CBO-
juHckompaBHuX omHOca. OHO je, Kao MHUPOKO MmpuxBaheHa OMINTa TEKOBUHA,
npenBuleHo W y HalpTHMa CTBApPHOIPABHE MaTepHje KOju cy u3pahuBaHu y
MIPOTEKIIOM TEPHONY, YKJbYdyjyhu y mpBoM pexny u [Ipegnanpt rpahanckor 3a-
koHuKa u3 2015. ronune.?

Canpikaj mmpaBa CBOjHHE MOXKE CE€ IOCPEAHO M ITUHAMUYKH H3PA3UTH U
HaBohemeM OUTHUX 0CcOOMHA EKEHOT TI0jMa Kao IITO Cy CBEOOYXBaTHOCT, pe-
KaJeHTHOCT HJIM €JaCTUYHOCT, TPAjHOCT W He3aBHCHOCT.® Tpeba mcrahum ma
OCHOBHa Jico0a oByamhema Ha ,,JJpKame’, ,,ACKOpHuIIhaBame™ U ,,pacriosiara-
Be (HEKH ayTopH JI0a]y yMecTo Kopuihema ,,ynmoTpedy u ,,kopuniheme)
HE MPEJCTaBJba, HA Y TCOPUjU HU Y 3aKOHOAABCTBY, UCIpIaH 30up oiamrhe-
wa. Te oIpemHuUIle CiIyke Kao KiIay3yie Koje MHOITBO Moryhux opiamrhema
BJIACHHKA CBOJIC HAa TPU (OJHOCHO YETHUPHU) H3PAKCHE TUIHYHE cuTyarmje.! V
CTBapHOCTH, NIPABO CBOjUHE 100Mja CBOj OOJIMK U THUMHUYHA OoBNIaimhema mpema
MIPUPOJN U KapaKTEpUCTHKaMa CTBapH KOja je MpeAMeT TOTr MpaBa y Mojelu-

! Crankosuh, O., Opnuh, M. (2011). Cimsapno iipaso, 9. uzn. beorpaa: Homoc, 56—
58; Pamosuh, 3. (2008). Cimsapno ipaso, 3. u3n. Ioaropuna: IIpaBuu dakynrer, 73-83;
ba6uh, U. (2012). I'pahancko iipaso 2: Ciisapro ipaso. beorpan: CinyxOeHH TIacHUK, 77—
80. U3 crapuje nureparype BuI. jomr Koncrantunosuh, M. (1925/1982). [Tutame cBojune
(1925), Ananu, 30 (3-4), 282-284; Crojanosuh, J1. (1963). Iosuitiueno-iipasna oZpanuye-
mwa dpusaitine ceojure. beorpan; Tame, A. (1971). Ocnosu citisaproZ iipasa, 6. uzn. beo-
rpax: Hayuna xmura, 57-60, 74-75. 3a y4ema o ,,anicomyTHUM  TpaBuMa yn. Bogurennh,
B. (2020). I'pahancro ipaso, 4. u3n. beorpaa: Yuuon, 205-210; 3a mojam ,,npasa BiracTu®
BUJI. Y UCTOj KibH3H, 214-215.

2 Vi un. 79. Hampra 3akoHWKa O CBOJHHH W JIPyTMM CTBApPHUM IIpaBUMa W3
2007/2010. romuue, wi. 1649. Ilpennaupra ['pahanckor 3akonuka. [lIpasuu owcueoit
3-8/2016; nagenno u ananuruuku Ilomos, /1. (2019). Tlojam npasa cBojune y IIpexnanpry
I'pabhanckor 3axonnka Penyonuke Cpouje. 360opuux padosa Ilpasnoé gpaxyniieitia y Hosom
Caoy, 53, (1), 1-16.

* V1. Pawosuh, 3. (2008). Op. cit., 78-83.

4 Tamce, A. (1971). Op. cit., 57, knay3upa camo ca ,,kopumiheme u pacronarame™.
[pennanpr 'pahanckor 3akonuka, wi. 1649. ct. 1, mo3Haje yeTBepomeody U3 ,,APKH, yIIO-
TpebJsbaBa, pUOUpa IUIOOBE U JpYyre KOPUCTH M BoMe pacronaxe”. HajcerMeHTHpaHHjU
je Haupr 3akoHa 0 CBOjUHH M APYTUM CTBapHHUM IIPaBUM, €Wi. 79. (,,HAPOUHUTO J1a je APIKH,
ynotpe0JsbaBa, MpHUcBaja KOPUCTH O]l He, MEHha jOj CBOJCTBA M HAMEHY, OTYhH je WM Ha
JPYTH Ha4MH HOME pachoyiake, CBe OCTale MCKJbYYH O]l yTHIlaja Ha CTBAp, 3aXTeBa je Of
cBaKora Ko je Jpxu 0e3 mpaBHOT OCHOBA, Kao U J[a He BPIUHU CBOja opjiamhema y Horieny
we). 3a CI'3 u pemewma y ynop. npasy yin. baduh, 1. (2012). Op. cit., 72, 76-79; Iomnos,
. (2019). Op. cit.
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HAagHOM ciydajy. Tako ce mcTHUe 1a KOI — MamHX — MOKPETHHUX CTBApH TO
npaBo Jaje omyanihema Ja ce TOj CTBapH IO COTIICTBEHOM Haxohemy opeau
MOJIOKaj y IPOCTOPY U JIa C€ OHAa KOPHUCTH T1a U YHUIITH, Takohe mo Haxohemy.
Koz HEmOKpeTHOCTH — TI0 IPUPOIH CTBAPH — H30CTaje CI000IHO IMOCTABIbAHE
CTBapH y IPOCTOPY, allU iniuiiuuan je HaYMH Kopuirhema paama cBeoOyXBaT-
HOT ra3J/[0Bamka, Y OKBHPY KOra BIACHHK ojpelyje MpHcTyn M 3aapkaBame y
3rpajiv, CTaHy, y IOCIOBHOM IPOCTOPY WIIH ,,HA TUIAIY OHOCHO 3€MJBHINTY.>

Peueno nokasyje, a mpaBHuKe BHIIe mojceha Hero mro goKasyje, Aa je
IPaBHU CTaB 110 KOME JIUIIA — BIACHUIIN 00jeKTa HE MOTY OTPAaHHYUTH IPUCTYTI
W HAJOXKUTH yIaJbeHhe U3 CBOT 00jEKTa y caMoj CBOjOj CYIITHHH HETauaH U
MIPOTUBAH KOHIIETITY CBOJHMHE KOjH MOCTOjU y TpaBy. OBnamheme ra3jgoBama je
eJIEMEHTapHO OBnamfiehe Koje MPOUCTHYE U3 CBEOOYXBAaTHOT IpaBa CBOjuHE.
To He 3HauW aa TO oBiamheme HeMa HUKAKBUX I'paHuna. Jlume koje ce Hahe
Ha TyheM 3eMJbHINTY U Y Tyhoj pagmu He MokKe OUTH M3JIOKEHO HU 0axaToCTH
HU CaMOBOJBH BIIACHHKA Pajibe, HUTH JIMIA KOja je OH OBJACTHO Ja obe3beme
Jla ce CTBap KOPHCTH y CKJIAIy ca BEerOBOM BIACHUYKOM BOJbOM. OBnamrheme
ra3noBama M OTPaHUYCH:E IPUCTYIIa 00jEKTy UMajy CBOje TpaHuUIle — 3a0pame-
HO je BPIIUTH TUCKPUMHHAIU]Y MPIIUKOM Ta3IoBama o0jekTuma (BHI. T. 3.).
HawenHo moctoju cBeoOyxBaTHO OBialfiere BIACHUKA Ja OIPEAN MPUCTYII,
3ajp)kaBame M IOoHaIIame y 00jekTy. [IpakTHuHO TO 3Ha4YM Jja BIaCHHUK 00jek-
Ta 1) MoXe 3a0paHUTH CBAKH MPUCTYN WIHM YyiIa3 MOjeJUHUM JHLIKMa; 2) 1a
Ta JMLA HA HETOB 3aXTEB OIMAaX MOPAjy HAMYCTUTH 00jekaT. — OCHOB je CBUX
TUX BapHjaHTH CBOjUHCKHUX oBnamhema wi. 3. 30CO, a oHa ce, JaKako, MOTY
IPEHETH U Ha UMaolle Y)KUX, U3BEACHHUX IPaBa OJHOCHO 3aKyIIe U IJI0J0Y-
JKMBAOIe Kao KOPHCHHMKE; OCHM CaMHX BJIACHHKA U KOPHUCHHKA O0jeKTOM ce
MPaBHO MOJKE Ta3/I0BaTH U MPEKO OBJanTheHuX Nua, e crnaaajy u myHomoh-
HUIM 110 3amocieny y cmuciay wi. 98. 300 u wi. 34. 311117

5 V. Schulze, G. (2015). Das private Hausrecht, Juristenzeitung, 70 (8), 386.

¢ TIutame oHOCA TAKBOT OBNanihema ca KIaCHIHOM TEOPHjCKOM KOHCTPYKIIH]OM ius
excludendi tertii, Ha KOjy je yKa3aHO y pELCH3MjU MPBE BEP3Hje OBOT Paja, MOXKE HA OBOM
MECTY OCTaTH OTBOPCHO, jep je u caM ius excludendi tertii nepuBatT Ha4eIHOT — CBEOOYXBaT-
HOT' — KOHIIeNITa CBOjUHE. [10CTOjH y 3HATHOM CTEICHY MOAYy/apame Y OCHOBHO] HICjH; HO
unak ius excludendi tertii cToju 3a jeHO anCONyTHO oBnamtheme UCKIbyUemha Ipyrux (Tpe-
hux) nuna ox kopunihema CTBApU U CIOJbEET yTHIAKA HA cTBap. HacynpoT Tome, mpaBo
rasjzioBarma yrnpaBo MOXKe 3HAYUTH M MHKIY3Hjy Apyrux (Tpehux) juia y OKBUpY U Ha Ha-
YMH KaKO j€ BIACHUKY 10 BOJBH.

7 Vi 3a npenoc Schulze, G. (2015). Op. cit., 387. V onpeljeHrM HUHTEpECAHTHUM
KOHCTenanmjaMa (penuMo Kaaa ce 3aKyIl MPUONMKH Kpajy) MoXKe OUTH CIIOPHO Ja JIH Of-
roBapajyhe oBnamherme ra3noBama MMa BIACHUK HJIH MK JIMIE HAa KOj€ je BIACHUK HNPEHEO
npaBo xopumrthema (3akynan). Yn. Bressensdorf, T. von (2020). Das private ,, Hausrecht”.
Baden-Baden: Nomos, 46, 93.
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3HaraH JI0Ka3 3Hayaja opiamrhema Ta3jioBama 00jeKTOM Kao eJeMEH-
Ta CBOJHMHCKHX OBjlamhema mpyxajy oapende KpUBHYHOT mpasa. Y ui. 139.
KpuBuuHOr 3akoHMKa NpeaBUl)eHM Cy MOJAIUTETH HOBpene Tyher craHa u
cBakor apyror tyher 3arBopeHor mpocropa. TH MOZaTUTETH JOTHYKH IMPET-
MOCTaBJbajy MPaBO BIACHUKA (M KOPHUCHUKA) MPOCTOPHjE 1A IO BOJBH OJHOCHO
CBOM CJIO00HOM Haxohewmy ypenu HPUCTYI U 3aAp:KaBambe y MPOCTOPUjU.
VY mpBOj BapHjaHTH WHKPHUMUHHCAHE Palib-€ IMPeMa TOM IPOIUCY KPUBHUYHO
j€ Jeno Kaaa HeKo ,HeornamheHo mpozape™ y Tyl cran wim tyhe 3arBopene
npocTope. Jlpyra je BapujaHTa pajme Kaja ce HEMOXEJbHO JIUIE ,,Ha 3aXTCB
oBJTantheHor JIMIa U3 TOT CTaHa WM MPOoCTopa He ynasbu™ (Bud. wi. 139. ct. 1.
K3). OBa mHKpHUMHHAIM]a TpEACTaB/ba KPUBHYHONPABHU OApa3 oBJamIhema
KOje UMajy KOPUCHUIIM O0jeKaTa Ha OCHOBY IIpaBa CBOJHUHE MJIM KOT y>KeT mpa-
Ba Koje o0yxBara HecMeTaHO Kopuirheme. Maja, y Halloj Hayu KPUBHYHOT
IpaBa MOCTOJH M YK€ CXBaTame IpeMa KoMe O 0BOM MHKPUMHHAIINjOM OWIIH
3amrtuheHu camo ,,JJMYHU IPOCTOPHU MOIYT NPHUBATHUX CTaHOBa U Kyha, Te
M3HA]MJBCHUX XOTEICKHX coba.’

N3 YHOPEJHOI ITPABA:
DAS PRIVATE HAUSRECHT HEMAYKOTI' ITPABA

Y Hemaykoj MPHUBAaTHOINPABHO] TEOpHjU oBlamheme rasaoBama 00jek-
TOM TO3HATO jeé Kao Moce0HO, OJf CTpaHe TeopHje MMEHOBAHO MpaBO — das
Hausrecht. Unuctutyt Hausrecht-a— on HeM. Haus = xyha u Recht = nipaBo — je
110 HEMauKoj MMPaBHO] TEOPH]jH TAKBO MPABO KOje MPHUTIajia BIACHUKY WA KOPH-
CHUKY 00jexTa /a oJUIydyje O MPUCTYIy 00jeKTYy, Ypeau HeroBo Kopuinheme
(xkyhHu pen) u 3axreBa Hamyirame.” OBO MPaBO CaBpEeMEHA HEMayKa [PaBHA
TeopHja He cXBara Kao MoceOHO CyOjeKTHBHO MPaBo y ykeM cMmuciy Beh Kao
MPAaKTUYHY O3HAKY 3a CKyINl OBjamilerma BIaCHUKA M KOPUCHUKA KOja U3BUPY
U3 MpaBa CBOjUHE, aJld U rapaHimja mocecopue 3amrure.'’ CrenupuaHocT je
HEMayKe JWCKyCHje a OHAa HapOUYUTO HCTHYE YCTaBHY YTEMEJhEHOCT IIpaK-
THYHE BPEIHOCTU KOjy TaKO KOHCTPYHCaH MHCTHUTYT campku. Hausrecht uuje
TeK OMJIO KOje MpaBo Koje Ce M3BOJAM U3 IpaBa CBOjuHE, Beh jenHO HapoOYUTO

8 Vn. Crojanosuhi, 3. (2016), Komenrap Kpusuusor 3akonuka. beorpan: Ciyx0eHu
rIacHuK, 492.

® Hofmann, P. (2014). Das System des privatrechtlichen Hausrechts. Juristische
Ausbildung, 36, (2), 141-151; Schulze, G. (2015). Das private Hausrecht. Juristenzeitung
70, (8), 381-391; Bressensdorf, T. von (2020). Das private , Hausrecht”. Baden-Baden:
Nomos, nmoceono 113-140.

10 Bressensdorf, T. von (2020). Op. cit., 54-64.
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3HAaYajHO TPaBO KOje ycaBpliaBajyhw BIACHUYKY TO3HMIHU]Y Yj€HO ONTHMH-
3yje BpeaHocTH 3amTuheHe rapaHnmjoM cBojuHe (wi. 14. Hemaukor YcraBa
[OcHoBHOT 3akoHa|; wi. 58. cT. 1. YcraBa PenyOnuke CpOuje), anu u HaueIoM
fipusaiine ayiionomuje (aywioHoMuje 60.be) y COIICTBEHOM MTOCIOBOIICTBY KOja
ce y Hemaukoj Besyje 3a rapaHiujy cio00JHOT pa3Boja JIMIHOCTH (WI. 2. CT. 1.
Hemaukor Yerasa; wi. 23. ct. 2. Hamer Ycrasa).!!

W3 knacuuHora Hausrecht-a mpoucTuyde HEe CaMo TPaBo Jia Ce OTpaHHYH
MPUCTYH U 3aXTEBa HAMYIITAkE MPOCTOPHja, Beh U MpaBo BIacHUKA (KOPUCHU-
Ka) na uspekue Hausverbot — 3abpany nonacka y o6jekar.'? Kako Hemauka ped
Haus He o3HauaBa camMo Nopoau4Hy Kyhy, Beh U yrocturesbcke jokajie u paj-
we (Wirtshaus, Kaufhaus v ci1.), TO je OBO IPAaKTUYHO NIPABO BIACHUKA JIOKala
¥ TIPOJIaBHUIIA Ja onpeheHnM roctumMa/Kyniuma TpajHO WM TpajHUje 3adpa-
HE TPpUCTYT 00jexTy. OBUM Ce NMPaBOM BIACHUK KOPUCTH Jia OM MCKJBYYHO H3
CBOjUX O0Ojekara JIMlla Koja peMeTe JIpyre KyIie, mpaBe Hepel, YuHe Kpale,
MPUYMKHABAJy MTETY, WIN M3 JPYTHX pas3jiora HUCY TMOXKesbHa y 00jekTy. Y
onpehennM ciryuajeBuMa u3pedeHu Hausverbot Moxke OUTH BpIO KOHTPOBEP-
3aH. Tako Ha mpHUMeEp Kazua ce IMO3HATOM JIECHHYAPCKOM MOJTUTHYApY 3a0paHu
yaa3aK y X0TeJw, IOJ IMPETIIOCTaBKOM J1a OU F-eTOBO IPUCYCTBO PEMETHIIO yTro-
Haj 1 MHpP TOCTH]y KOjU MPE3UPy MPETEPAHO EKCTPEMHE MOJUTHYKE CTABOBE.
Jluna koja umajy Hausverbot y ciiydajy nonacka y o0jekar yuHe y Hemaukoj
CaMUM YJacKoM y o0jekar KpMBHYHO JeJ0 HapyllaBawmba KyhHOr mupa (j1eno
aHayiorHo Hamem 4. 139. K3) yak u xaga cy y nutamy 00jeKTH, Kao paame, y
KOje je yiia3 TeHepajHoO JI03BOJbEH.

On HapOUYHUTOT je WHTEepeca MHCHUCTHPame HEMadKe MpaBHE TEOpHje Ia
IOCTOj€ JCKIapaTuBHE W KOHCTUTYTHBHE INPHBAaTHOIPABHE 3a0paHe JoiacKa
y obOjekar. Hemayka Teopuja moia3d HauMe OJ Tora Ja je mpucTyn Tpehum
munuMa y Tyhe o0jekre Kao TakaB, HaYelHO 3a0pameH. Y 00jeKTHMa Kao IITO
cy Behe pamme W CymepMapKeTd ,,[IpaBO ylacKa™ HCKJbYUHUBO je yTeMeJbe-
HO Y KOHKJIYJCHTHO HM3Pa’KCHOj BOJbU BIACHUKA OJHOCHO KOPUCHHKA TAKBHUX
o0jekara J1a MpUCTYI U OOpaBak y 00jeKTHMa JIOIyCTe OTBOPCHOM KPYI'y KOpH-
cHuKa (reHepanHa 103801a)."> OTya y OHHM CIIy4ajeBrMa IJie HeMa FeHepaiHe

1'Vi. Hofmann, P. (2014). Das System des privatrechtlichen Hausrechts. Juristische
Ausbildung, 36 (2), 142.

12 Bressensdorf, T. von (2020). Das private ,,Hausrecht”. Baden-Baden: Nomos,
120-130.

13 TakBO YMIEHHMYHO CTame OMJIO je y OCHOBH TpecyJe HEMa4ykor HajBUINEr Cyja
KOja ce O3HauaBa Kao mpecyna y ,,ciiydajy xorenujepa‘ — npecyna BGH ox 9. 3. 2012 -V
ZR 115/11, Neue Juristische Wochenschrift 2012, 1725.

4 Bua. Lenckner, T, Sternberg-Lieben, D. (2006). in: Schonke/Schrider:
Strafgesetzbuch Kommentar, 27. n3z., para. 123/27.
15 Bressensdorf, T. von (2020). Op. cit., 120-130.
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JI03BOJIe (CTaH, 3aTBOPEH (aOpUYKU KpPYT, MPOU3BOAHM TOTOH y TIEKapH, KIy-
0OBH ca KOHTPOJIOM yIacka) 3a0pana 0ondcka Koja ce uspuue apoiius pehux
auya je nexiaparuBHa. OHa He OMy3WMa HUKakBO mHocrtojehie mpaBo, HUTH
KOHCTHTYHIIE 3a0paHy, Beh y ¢opmu 3a0paHe IeKiapuiie mpaBa u obaBese
ycTpydaBama OHaKo kKako Beh moctoje. TakBa 3abpaHa-ormoMeHa HHje, Mehy-
UM, 0e3 UKaKBOT IpaBHOT 3Havaja. OHA je 3Ha4YajHA 3a CYOjEeKTUBHH acCIEKT
— O] TPEHYTKa HeHOT W3pHIlama Tpehe Juie, HauMme, MocTaje HeCaBecHo, a u
0MBajy UCIYHEHU KPUTEPUJYMHU YMUIIIbAja KOjU C€ TPaKU KA0 €IEeMEHAT KOJ
KPUBHYHOT JIeNia HapyllaBama HeMOBPEIHUBOCTH cTaHa.'® Y OHUM cilydajeBuMa,
7 Kao KO paIibH y MepHoLy yOOHdajHOT pajHOT BPEMEHA, IIOCTOjU TeHepal-
Ha JI03BOJIa yJlacka, 3a0paHa MpucTyna Koja ce u3pude Tpehem Uiy mera Kao
WHIVBUIYAIIHA aKT UCKJbYYYyje M3 OICeTa KIHMjeHTele KOjoj je TeHepaHo JIo-
3BOJbeH yna3. Takpa 3abpaHa je Kao actus contrarius KOHCTUTYTHBHA. '’

U3 peuenor ce Hacnyhyje J1a Kox Hac MOCTOJU jeIHA UCKPHBJHCHA TIEp-
CIIEKTHBA, YHjH CE OCHOB MOYK]IA MOXKE TPAYKUTH y COLIUjAITUCTHIKOM UCKYCTRY.
Ham naunH Munubema He Besyje 3a yhnasak y oxpeheHy paamy win poOHY
kyhy akTyeinHy mpaBHY CBECT 112, 32 Pa3JIUKy O ITOIITE WIIK MOXKIA KEJIC3HIY-
KOT' BaroHa, IpocTopHje paame u podHe Kyhe HHCY MecTo Ha KOMe ce Ha HeKH
aTriCTPaKTaH HAYWH, KAPAKTEPHCTUYAH 32 JOTWKY jaBHE CBOjUHE M TapaHIIH]jy
MPUCTyNa KOjy yXuBajy rpaljanu, paau BpIiema MocIoBa UMa mpaBo 0OpaBu-
TH. Y NPHHIMITY 3Ha4aj HEMAYyKOT OJIHOCHO rpaljaHCKOr HaYMHA MUIJBEHA je
y TOME ILITO je OHO BaJbaHO IOBE3aHO Ca CHCTEMOM NPUBATHE CBOjUHE: yia3zak
y ozapeheH Tyl mpocTop cBake BpcTe HHje MpaBo WK opnamheme koje Ou mo
cebu moctojano, Beh paama onpasaana Tyl)oM MojeTMHAYHOM HITH TCHEPATTHOM
JTIO3BOJIOM yiacka. Y Tyhem mpocTopy He Baxe (caMO) KPUTEPHjyMH ,,jaBHOT
pena ¥ MHpa‘“ HUTH Cy KOH(IUKTH KOjH CE€ y IEMY JIeIIaBajy ca BOJOM Bia-
CHHUKa TIPEBaCcXOJHO jaBHU. [IpHBaTHE HEMOKPETHOCTH Cy MpPOCTOp ,,KyhHOT",
WHAMBHUIYAIHOT pena Koju oapelyje BiacHUK. Mneja na y TaKBOM MPOCTOpPY
BIIACHUKY MOTY OWTH ,,B€3aHE pyKe™ /1a C€ YCIPOTHUBHU HETOCTYMAkYy 110 FHEro-
BOj — ceteris paribus — BaJMHO] IPABHO] BOJbU, MOTJIA OM MOXJIa CBEIIOYUTH
0 jeHOM JTyOJbeM HecXBaTamy 3Hauaja Mpeiiacka oJHOCHO Bpahama o0jekara
TPrOBHHE Ha PEKUM IPUBATHE CBOjUHE.

' V. 3a apyre nojenunoctu y Hemaukoj Bressensdorf, T. von (2020). Das private
,,Hausrecht”. Baden-Baden: Nomos, 121-124.

7 Ibid., 125.
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OI'PAHUYEILE ITPABA I'A3J1OBAIbA OBJEKTOM

Ognamheme ra3aoBama 00jeKTOM je y Havyely MOTITYHO Kao ¥ caMmo Ipa-
BO CBOjUHE M3 KOTra 3a BJIACHHMKE HENOCPEJHO — a 3a KOPHCHHKE Kao MMaole
Y)KHUX MpaBa MOCPEIHO — U3BUPE OMHOCHO Ipomsnasu. Ho kao u ocrana cBojuH-
cka omnamhema, HA 0BO oBnantheme Koje, BUaeau cMo, Hemim dak oOInKyjy
Kao mocebaH MHCTUTYT, HE MOXKE Ce KOPHCTHUTH Ha CBaku HaunmH. Hacmpam
jaBHOCTH OMHOCHO Tpehux numa oHO je orpaHudeHo 3a0paHoM 31moynorpede
MpaBa, MPUHYIHUM MPOIHCHMA U T00puM obruajuma (yi. 3. c¢t. 1. u 2. 30CO;
1. 10, 25. cr. 3. 300), Hacpam yroBOpHHX MapTHEpa OJHOCHO CTpaHa-
-YTOBOPHHUIIA OTPAHUYCHO j€ KJIay3yJIOM CABECHOCTH U moITera (ym. wi. 12.
300). VY HajCIIMKOBUTHjEM TPUMEPY: BIACHHK PaJibe KOjU OU CIIPEYHo pOJIH-
Tesba — YHje Ce JIeTe OTPIVIO U MOTPYANIO y Pajilby — y HETOBOM IOKYIIajy Ja
nohe 3a gereTom, yhe y panmy U MOBpaTH JeTe, BPIINO O 3710ynoTpedy mpasa
OIHOCHO oBNamhema ra3noBama o00jekToM. HberoBa 3abpana mpuctyma Omiaa
Ou 31moynorpeda u MpOTHBHA JOOpHM 00WMYajuMa, a Kao TaKBa MPOTUBIIPABHA
n HumTasa. Ctora poxuTess KOju OM M HOpE/ TakBe 3adpaHe Iomao 3a JieTe-
TOM He OW OMO y4YHMHHMJIAI KPUBHYHOT Jena u3 wi. 139. K3.

Haj3HavajHujy rpymny mnpuMepa TAe NpaBoO Tra3qoBama 00jeKToM OnBa
OTPaHUYCHO KaJa Cy y MUTaby Pallibe U YTOCTUTECIHCKU JIOKATH YUHE MPUME-
pH ca eJIeMEHTOM AMCKpPUMHUHAIMje. BIacHUK IpUBATHOT CTaHa Y KOME JKUBU
MOJKe 3aucTa OMpard Mo CBOjOj BOJbM Kora he mymratd y craH. Ho BracHHK
KaKBOT IIPOJIajHOT 00jeKTa HUje Y UCTOBETHO] CUTYalUjU. Y HETOBOM MPOCTO-
py obaBJjba ce IETaTHOCT KOja U OHZA Kaja HUje 3a JPYIMITBO Y IPABOM CMHCITY
er3UCTCHIIM]jaliHa, HUje HU Yy TIOTIYHOCTH HheroBa mpuBaTHa ctBap. OH 3a o0a-
BJbAhC CBOj€ JICTATHOCTH KOPHCTHU MPAaBHE MHCTUTYTEC U (DaKTHUUKE pecypce
U TIOTOJHOCTH JIOKAJIHE 3aje[HHIC M JAPKAaBHOT amapara. 3ay3BpaT OH Mopa
CBOj€ yCIyTe NMPYKUTH Ha HaYMH KOjU OATOBapa OCHOBHHM BpPEIHOCTHMA Cpe-
JMHE — a TO, IPeMa HalllNM IPaBHUM CXBaTambUMa, 3Ha4H 0e3 003upa Ha JTHYHA
CBOjCTBa, MPHUIIAAHOCT WIH YBEpErha KIHjeHTeNe. Y TOM IMOMIEy, Y TOj Kapak-
TEPUCTUYHO] IPTH, HAIIIe CXBaTamke HAcTymna U Kopuiihema ypOaHO-TOKaITHOT
IpOCTOpa Kao pecypca 3ajeJiHUIIe JOHEKIIe OJICTYMa O] HeMa4yKoI CXBaTamba,
TJe je U KOA IPOAajHUX O0jeKara 4ecTo U3Pa)KeHO CXBAaTambe BIIACHHKA J1a He-
CIIyTaHO MOTY NCKJPYUYHMBATH ofpeleHa numa n3 Kpyra Kymara.

YV Hemaukoj Teopuju Hausrecht-a, o X0joj je OMIIO pedr, MPUINYHO KOH-
TPOBEP3HO CE€ paclpaBiba y KOjoj MEPU BIACHUK YTOCTHTEJHCKOT 00jeKTa MU
MIPOIaBHUIIE MOKE TIOTITYHO M CaMo IO CBOM CIIOOOIHOM Haxohemy KOpHCTH-
T MoryhHOCT TOT mpaBa Jia UCKJbYy4H ofpel)eHa Juia U3 Kpyra Jidia Kojuma
Ce J03B0JbaBa IMPUCTYI. [IpEeTekHO je MUILBCHE MPABHHUX IHCAla UCIPBA
OWII0 Oa Hpusailina ayioHoMuja 'y HaBEIECHOM JIOMEHY HHUje HUKaKO OKpH-e-
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Ha OTHOCHO OTpaHHMYCHA, T Ja Cy HauelHO Moryha Omio KakBa MCKJbyUeHa
HeMoXeJbHUX KyIlalla U3 Ma KOr pasjiora.'® 3aTuMm je y mpakcu HeMauKor Haj-
Bumer cyna (Casesnor cyna — Bundesgerichtshof, BGH) nomo 10 oapehennx
pe3epBH y morieny IpaBHOBAJFAHOCTH HEHHAWIUPAHUX OIPAHUICHA MPHUCTY-
ma Kaja Cy y NUTamy OHE MPUBATHE HEIIOKPETHOCTH KOj€ CE€ OIUTHKY]Y OIIITUM
MPOTOKOM KIIMjEHTENIe W MPAaKTUYHO (PUTYpHPajy Kao OTBOPEHA jaBHA MECTa.
Ho y jennoj najuoBujoj npecyau u3 2020. rogune Hemauku CaBe3HH CyI je
3ay3e0 CTaB Jia U y 00jeKTHMa ca HaueJIHO ONIITHM ITPOTOKOM KJIHjeHTeIe BIla-
CHUKY He Tpeba mocebaH pasior Ja uspekne Hausverbot, ceM ykonuko Ou ce
M3Y3€THO Pajliio 0 00jeKTy/MECTy TaKBUX KapaKTEPUCTHKA, Aa OM YHHEHUIA
UCKJbYUCHa HEKOT JIMIAa U3 HETOBE yNoTpede y 3HaTHOj MEPH CEKBECTHpAJIa
JPYLITBEHHU )KUBOT TOT Jnia. "

TenneHnMja na ce Apusaitinoj aywioHoMuju yKaxe IMUPOKa MPETHOCT,
Tako J]a OHA NMPAKTHYHO MOKE HATKPUTH W CAKPHUTH H CIydajeBe IHUCKPHUMH-
HaIlMje, YMHH C€ J1a He ONroBapa HU HAIO] IPABHOj CBECTH, a CBAKaKO KOI
Hac He OM HU Moria OWTH y CKJIany ca BakehMM MponMcuMa Koju 3a0pamy-
Jy MTUCKpUMUHAIM]Y. 3a BEITUKU Opoj ciydajeBa oj] 3Ha4aja je pekuM 3aKoHa
0 3alITUTH TOTpOIIa4ya, KOjH HPOIMHCYje Na 3alITUTY O IUCKPUMHUHALH]E,
BUJ. 4. 83, y)KHMBajy NOTPOLIaYM KOjU ce cHaOAeBajy ,,yciayrama O OIIITEr
EKOHOMCKOT MHTepeca““. MehyTum onpende 3akoHa O 3aIUTHTH O AUCKPUMH-
HalMje KoA Hac UAy jomr u jnajbe. [lpema wi. 4. cT. 2. TOT 3aKOHA MOCTOjU U
jenHa oiwitia 3a0paHa TUCKPUMHUHALIU]E KOjy MOpPajy MOIITOBAaTH CBa (pu3nuKa
W TpaBHa Juma 0e3 o03upa Ha 3HA4a] KHUXOBE jaenarHocTH. OTyaa ca ymo-
PHIITEM y TOM 3aKOHY OBJamheme razoBama 00jeKTHMa KOjUM C€ KOPHCTH
HETOB BIACHUK HAWJIa3d Ha CBOjy CaBPEMEHY M TBpPJY TpaHHIly y Hadely Ja
ce He CMe MOCTyNaT! AUCKPUMUHATOPHO (,,110 60ju* utx.). TakBo pememe of-
roBapa W CJIOBY U JIyXy Halller OCHOBHOT CTBapHOIPABHOT mponuca, jep 30CO
HAIOPEIHO IMOpEN caMe CBOjUHE MCTHUYE W 3HA4Ya] HEHHUX MPABHUM IOPETKOM
YCTaHOBJHEHUX OTPAHUYCIHA.

¥ Vn. Bressensdorf, T. von (2020). Das private ,, Hausrecht”. Baden-Baden: Nomos,
160-170; Lenckner, T., Sternberg-Lieben, D. (2006). Para. 123: Hausfriedensbruch.
Schéonke/Schroder: Strafgesetzbuch Kommentar, para. 123/19.

1 Tlpecyna Hemaukor Casesnor cyna (BGH) ox 29. 5. 2020. — V ZR 275/18. ¥
TOj HpeCcyIy M3paKEHO je CTaHOBMINTE Ja mocere 0a3eHy W CayHM HHCY OWTaH eIeMEHT
JPYLITBEHOT KHUBOTA, Te Aa je Tako Hausverbot koju je M3peKao BIACHUK PEKPEATHBHHX
Oazena BamujgaH, 0e3 003Mpa Ha HETOBY OCHOBAHOCT Yy MAaTepHjaIHUM OKOJHOCTHUMA
ciydaja.

127



Tachux Adeoxaiticke komope Bojeoodune, op. 1/2021.

NPOTUBINPABHOCT, MHTEPBEHIIMJA, CAMOIIOMO*h

Ca CBUM pCUCHHMM jOII YBEK HHjEe OJUIy4CHO KaKO H3BPIICHEC BOJBHC
BIIacHHMKa (KOpUCHHKA) o0jekTa Tpeba Ja m3riena y npakcu. M3BecHO je Ha
OCHOBY JI0CAaJIalllibUX U3JIarama J1a BIACHUK (KOPUCHHK) 00jeKTa MOXKE 3aXTe-
BaTH Of Tpeher nuia — y HalleM MpUMepy KyIiia KOju He HOCH MacKy — Ja
HaIyCTH TpoJajHu o0jekar. M3BecHO je 3a CTAaHOBHWIITE KOje ce OBJIE 3acTyIa
U Ja Taj KyIal, aKo He MMOCTYIIX O 3aXTeBY, YHHU KPUBUYIHO JEI0 U3 wi. 139.
Kpusnunor 3axoHnka. Moxe 5u, MehyTuMm, BIACHUK (KOPHCHUK) OIHOCHO
opnantheHo JUIe yaabUTH / CHIOM H30anuTH Kynia u3 oojexkra? OBo nuTa-
e KOJI HacC je M30JI0BAaHO IIOCMATPaHO KOHTPOBEP3HO, ajli UIAK HE HA TaKaB
HauUH KOju Ou OJIOKMPAao CBAKHM BHJ MOCTyNama BIACHHUKA pajame. Pasnnko-
Bamke NMUTAWkA HpoiliugipasHocitiu OOpaBKa HETOKEJHHOT KYIa O]l MUTamka
KaKo Ce Ha Ty IPOTUBIPABHOCT MOXKE PEaroBaTH, aje HaM MPOCTOpP Iia IPo-
OieM carnesamMo JIUQEepeHIUPaHo, TaKo Ja Ce JOBOJFHO YJOBOJBM U TIOTPEOH
MPOMETa, U Camoj CaapXKMHH TIpaBa ra3/oBamba U y MPOMHCHUMA CaJpKaHUM
OrpaHUYCI-IIMa caMOomoMoh.

[IpBo, 3anpkaBame JIMIa KOME je PEeYeHO Jla MOpa HallyCTHTH o0jekar
j€ MPOTHBIIPABHO, YaK M Kajla MPHUCYTHA JINIA, MOX/1a, HeMajy oBiamheme na
JWIEe CHJIOM M3Bexy U3 o0jekTa. Ty 0coOMHY MOHAIIama JIUIa, HBEeroBy IMpo-
TUBIIPABHOCT, Tpeba ucrahu jep ce KoJ Hac 3Hayaj Te KBalu(UKAILUje YECTO
mpedp3o npesuba. IIporuBnpaBHOCT O0paBKa MMa 3HAYajHE IpPaBHE IMOCIHE-
IWIe: a) JTUIE KOoje MPOTHBIPABHO OOpaBH y PallbHU HE MOpa CE YCIYKHTH
U HE Y)KMBa HUKAKBY 3allITUTY y CMHUCIY 3allTHTE MOTpoIlada; 0) JHIe Koje
IPOTUBIIPABHO OOpaBH y paamU HHUjE Yy PEKHUMY OJTOBOPHOCTH MpPOJABIa 3a
culpa in contrahendo u 6e30eMHOCT y pajibH, TO, U3Mely ocTaror, 3Hauu Ja
IpoJaBall TAaKBOM JIMIY HHjE Jy>KaH MPYKUTH 3aIlITUTY OX Tpehux nmua kxoja
0u ra, Ma U3 KOT pasjiora, Hamajia; B) YKOJIMKO O 300T JIHIa KOje MPOTHBIIPAB-
HO OOpaBH y paJiibi OCTAIU KYIIIHA HAITYCTHIIM 00jeKaT, HaBEJICHO JIUIE UMAJIO
OM HaKHAJAUTH TPOMAABIYYy U3Makity qoout mo 4i. 154, 189. 300 (TakBa mreTa
MOXKE, PEIMO Yy ayTO-CaJIOHY WM OaHIM, OWTH TPEHYTHA M BpJIO 3HATHA);
T) JHIle kKoje O0paBH y pabu MPOTUBHO 3a0paHU OAHOCHO y HEJIOCTATKY JIO-
3BOJIE, KOPHCTH y THM TPEHYIIMMA IIPOCTOp 03 OCHOBA U MOIIO OM JyroBaTé
HaKHaJy 32 HEOCHOBaHO obOoraheme Ui 4ak U 3HATHHUje CyMe IpeMa ajieKkBart-
HUM ofpendaMa ycaoBa MOCIOBamba.

[uTame na My BIACHUK palike OTHOCHO H-EroBa OBNAIINCHA JIHIIA MOTY
COIICTBEHHM CpEeJICTBUMA, KOpUcTehH ce MO3MIMjoM BIIaCHUKA WIIH JpKaola 1
BETOBUX OBJAaMheHnKa, TPUCHINTH Tpehe sHile Ja HalyCTH palky KOIl Hac je
JICJIOM KOHTPOBEP3HO, jep y MOCeOHMM yCJIOoBMMa Hekomuukanuje rpahan-
CKOT IIpaBa y COLMjaIUCTHUKO] JyrociaBuju U oApel)eHux HacTojama cucreMa
Jla MJIeoJIoru3yje MpaBHE MPOIKCce KO HAC HUKa/Ja HHUje JOHET OMIITH WU
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JeTaJbaH IPOIHC O TpaHUIaMa MpPUBATHE 3alITUTE mpaBa. Kiacwdad je craB
TeopHje 1a ,,KO MOXKE Jla CE 3aIITHTH CYACKHM ITyTeM, MOKE M caM‘, aju Ja
je camo3zalITuTa MIlaK JO3BOJFEHA CaMO Y CITydajy KaJa ce He MOKe e(UKACHO
MOCETHYTH | 3a CyackuM mytem.”’ O BpeAHOCTH W 3Hauyajy MoryhHocTH mo-
JUIIHjCKE WHTEPBCHIIMjE HAIlla TEOpHja Ce MO MPaBHIy HE U3pa)kaBa, ajH je y
npakcu cygaoBa (oOHjame KaraHlla Ha MPOTHBIPABHO 3arcyaheHom OyHapy)”!
Ka0 U y YrOCTUTEJHCKO] MpakcH (KOHTpPOJIa ylacka W MpHUHYyAa W30aruBambeM
y KiIyOOBHMMa) OYMTO >KUBO CTAHOBHIITE J1a HEMOCPEIHE KUBOTHE KOH(MIMKTE
MIPETEeH/ICHT Ha 3alITUTY MOXeE, Ma YaK KaJia je JOBOJLHO CIIPETaH U Tpeda, y
rpaHMIIaMa TPIMEPEHOCTH, caM Ja pemrasa. Y Harpry 3akoHa o mpaBy CBO-
JUHE W JPYyTUM CTBapHUM IpaBuMa u3 1978. roguHe OMO je — KO TOCECOpHE
3alITUTE — TIOCTaBJHCH JICTI U OZIMEPEH CTaHIap/ 3a MPUMEHY CHJIC IIpeMa Tpe-
huM nmuIEMa: yrpoKeHH ce, CTOjU TaMmoO, MOXKE YCIIPOTHBHTH HOBPEIH CBOjE
JIp)KaBHHE ,,CHUJIOM, ajii 0e3 HaHOIIEHa TeJIecHe moBpee’.?

CyLITHHCKM TOCMAaTpaHo, JUIE KOoje Yy paamu oaduja Ja HOCH MacKy
W BIIACHUK Pajiibeé OHOCHO O] CTpaHe Hera 3a ra3jioBame oBiamlieHa Juia
HaJIa3e ce Yy jeJJHOM CJI0jeBUTOM U BHIIECTPAHOM IpaBHOM KoH(uKTy. [1pBoO,
JUIIe TUME IITO 0oa0uja fa u3alje u3 pajme MOCTyma MPOTHBIPABHO U YMHU
KPUBHYHO JIEJI0, IITO MOTIPTaBa MPABO BIIACHUKA PAIhe Aa CC KOPHCTH KPH-
BUYHOIIPAaBHUM OBJIAMINEeHEM HyXKHE OlI0paHe Koja, KajJa Cy UCIYHCHU CBH
YCIIOBH, MICKJbYUYyje W CBaKH APYTH BUA MPOTHUBIIPABHOCTH MPUHYTHOT yaa-
JbeHba JIUIA KOje BPINU MOBPEAY — Hamajaya y CMHUCIY KPUBHYHOT mpasa.’
[pyro, nuie Koje He HOCH MacKy IPENCTaBIba OidCHOCH TIO 3alITUTY Ha paxy
U TI0 ocTaje KyIlle 3a KOjy OIroBapa BIACHUK IponajHoOr objekra. 13 tor yria
BIIACHUK 00jeKTa uma u obage3y Na TAKBOM JIHILY YCKPATH MPUCTYI OIHOCHO
OopaBak y pajamu. Y ciiydajy IponyliTama aJIeKBaTHE Peakiije MOCTOjU PUBHK
Jla C€ TaKBO MNPOMYIITAamkEC OBJ'IaHIheHI/IX JIMa U BJIACHHKA MOXXE OLICHHUTH Kao

20 Bomunenuh, B. (2020). Ipahancko iipaso: y6oo y Zpahancko ipaso u oiuwitu deo
ZpahanckoZ Hpasa, 4. u3n. beorpan: [IpaBHu daxynrer YHuBep3ureta YHHOH, 326-327.
be3 ycnoBa cyncuanjepHocTH kof 3amtute ApkaBune Crankosuh, O., Opnuh, M. (2011).
Ciusapno iipaso, 9. uzn. beorpan: Homoc, 48-49.

21 Kaja TyeHH Tpecede JIaHall U KaTaHall 1 00uje 6ETOH OKO BETOHCKOT TIOKJIOIIA
Ha CIOpHOM OyHapy HeMa MpPOTHUBIpPaBHOCTH, Beh ce paam o camomomohu Kao OOIHKY
npxasuHcke 3amrure (...).“ Ilpecyma Oxpyxnor cyma y beorpamy I'x 233/96. s.d.,
ByxoBuh, C. (2003). Komenitiap 3axona o ochosama c80jUHCKOUpAGHUX 0OHOCd, 2. W3.
Beorpan: [Tocnosuu 6upo, 363-364.

22 Yy, 212. Hampra 3akoHa O mpaBy CBOjHHE U JAPYTHM CTBapHHUM mpaBuMma u3 1978.
(Ananu, 3-4/1979, 231-299). Yn. Opnuh, M. (1979), 3awtura apxasune, Ananu, 27 (3—4),
301-311. INpema CrankoBuh, O., Opnuh, M. (2011). Op. cit., Ha cTp. 46 uMa ce cMarpaTu
J1a HABEJICHH YCJIOB KOJI HAC MOCTOjU Kao ,,HEIHCaH".

2 Beh je y namem npeBoay JIMCTOBOT yUOCHHKA KpUBHYHOT mpaBa u3 1902. roxuHe
mycaio ,,JJOMyIITeHa je morpeOHa oxbpana, Hmp. u3damuBameM™ — Jluct, @. (1902).
Hemauxo xpusuuno tipaso. beorpan: [Ip>kaBHa mrtammnapuja, 474.
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HeoOe30eheme mponucane 3alITUTe Ha paiy, Jajbe Kao OCHOB rpalhaHcKornpas-
HE OJrOBOPHOCTHU IpeMa APYIHM KYIIMMa, Ka0 KpIICHE KOACKCa TProBauke
eTHKE, aJIM U jeJlaH KapaKTepUCTUYaH CIIydaj HEeMOCTYIama 10 3IPaBCTBCHUM
nponucuma y cmucity 4. 248. K3 (kpuBudyHa OArOBOpHOCT).”*

3AK/bYYAK

[Tpakca GeorpaacKux pammbH, cylepMapKeTa, ApKH Ja HeMa HHU IPaBoO
HU 00aBe3y Ja MOTPOIIaYnMa KOjU TMOCTYIajy MPOTUBHO MpaBHINMa 3a 00a-
BJbAHE KYIMOBUHE U MIPOTUBHO MPOITMCUMa KOjHMa ce Cy30Mja 3apa3a Hapeau Ja
Hamycte o0jekar. OHa Ipyku I1a 3a TO He moctoju npaBHa MoryhHoct. Teopuja
MaK Ka)ke Ja mpakca y OBOM Clydajy MOTPElIHO TyMaud U IpUMeYyje Mpaso.
BracHumm (KopucHUITM) o0jekaTa MOTY — KaJia TO He YMHE M3 JUCKPUMHUHA-
TOPCKHX pasjiora — OTpaHUYHTH yJia3 U 3aXTeBaTH Of Tpehux Jnma a HamycTe
BUXOB O0jekar. Y ciydajy kama Tpehe nmie — Kynam He HOCH 3allITUTHY Ma-
CKy, aJbil OOpaBaK JIMIIa IOCTIE 3aXTEeBa J1a HAITyCTH 00jeKaT je IPOTUBIPABaH.
VY ciydajy majber 3aapiKaBama TAaKBOT JMIA Yy 00jeKTy ONrOBOpHA JIMIA HE
MOpajy onMax NMPHMEHBMBATH CHIy M MOTY ce, u3Mel)y ocramor, mo3Bati Ha
MpaBo Ja JHIE Koje MPOTUBIPAaBHO O0paBU y 00jeKTy HE yciyxke. Jegan mro
MOTIYHHUjU CHCTEM yIpaBJbarba U MEHAIIMCHTA MOXKE y TOM Torneay u3Hahu
CJIECTaHTHAa W WHTEIWTCHTHA pelIekha 3a IojeAnHadHe curyanuje. Mehyrum,
WTHOpHCame MpobiemMa OJHOCHO Beher m ctasHOr Opoja juma 0e3 MacKu y
MpoAajHUM 00jeKTHMa HHje MpaBHOBaJbaHa compliance-omiyja. TakBUM Hauu-
HOM ce, HauMe, IOpeJ1 JINIa Koja He HOCE MacKe ¥ CaMH BIACHUIIU U 3aII0CIICHU
y paJmu — HEMOCPEIHW HM3BPIIUOIM, MOCIOBohe, MEeHalepn — HEenoTpeOHO
W3TaKy PH3HMKY KpIIeHa CTaHIapAa 3alliTUTEe Ha paay, He3aIOBOJHCTBY U OII-
LITETHUM 3aXTEeBHMa JIPYTUX KyIlalla, a ¥ PU3HKY KPUBHYHOT TOBEHa. >

2 Omncer u jgoMer npuMere wi. 248. K3 u cnu4HUX MHKPHMHHALMja Y HHOCTpPaH-
CTBY NpPaKTH4YHO he, y Be3M ca KOPOHA-BHPYCOM M KapaKTePUCTHYHUM Mepama 3allTuTe,
TeK yTBPIAWTH >KMBA IIpaKca. YII. U3 KPUBUYHONpABHE JHCKyCHje Koja je y moBojy Martuja-
meBuh-O0panosuh, J., parojmosuh, J. (2020). KpuBuuna nena HemocTymame 1O 3ApaB-
CTBEHUM IIPONKCHMA 32 BpEeMe CMHUIEMHje U MPEHOIICHE 3apasHux oonectu. Kyaitypa iio-
auca, 27, 97-105; Henning, L, Oglakcioglu, M. (2020). Keine Panik im Nebenstrafrecht
— Zur Strafbarkeit wegen Verstolen gegen Sicherheitsmalnahmen nach dem IfSG.
Kriminalpolitische Zeitschrift, 5 (2), 108—115.

%3 AyTop OBOT 4JIaHKa HCTHYE 14 je CBECTaH Ja je TeMa KOjy je y OBOM 4IaHKy o0pa-
N0 y KPajikb0oj JTUHUJH jeHa MOZOM, OTHOCHO HEOOWYHHUM TPEHYTKOM yCIIOBJbEHA TeMa. Y
OynyhHocTu he 0BakBO MHTEpECOBaHE 3a IUTAKE HOLICHA MAaCKH U MOTYNHOCTH BIAaCHHU-
Ka pajby JeoBaTH nperepaHo. Mmnak, apxuMo 1a je moTpeda oOpaae oBe TeMe 3ampaBo
H3HeNa Ha BUJENO jefaH AyOJpH mpoOiieM, a TO Cy HEeZOBOJbHA CBECT O 3HAJajy NpHBaTHE
CBOjUHE KOjH OHa HOPMAaTHBHO ITOCMATPAaHO UMa y CajallieM JPYIITBEHOM, Ha oapendama
Bakeher YcTaBa yTeMeJbeHOM MOPETKY.
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INTRODUCTION

After the outbreak of the coronavirus epidemic, in the legal and business
life of our larger stores the question arose whether and under what conditions
an authorized person in a store can expel a customer who does not adhere to
some of the prescribed measures of sanitary-epidemiological protection. In the
practice of our companies, grocery stores, catering facilities, but also pharma-
cies, a point of view is present according to which managers and employees
in the store cannot do anything when consumers in the facility do not wear
protective face masks. Retail chains, such as a large foreign supermarket chain
in Belgrade, have taken the position according to which consumers who do
not wear masks can only be informally warned by employees, but they can-
not be banned from entering the store or subsequently expelled from the store.
Such an understanding has solidified in Belgrade into a general opinion that
is presented and repeated as a simple legal truth. However, this paper aims at
showing that such an understanding — apart from being impractical from the
point of view of epidemic suppression — is, in fact, legally incorrect as well.

In the first section, it will be presented that, from the legal point of view,
the authority to determine access and stay in any type of premises, even in
shops, is an element of basic ownership rights arising from property rights. We
will then see in the second part of the paper that in foreign legal doctrine, there
are special and elaborate institutes for this set of facility management authori-
zations. In the third part of the paper, it will be important to point out that the
authorization to manage a facility, as well as property rights in modern law,
are not without limits. Free management of a facility encounters the limits of
the institute, such as the prohibition of discrimination, but these are, of course,
constellations that narrow the authority of management as a basic rule, and do
not exclude it in such a way that would make shop owners powerless. Finally,
in the fourth section, we will discuss what measures can be legally valid in the
case when a customer stays in the store contrary to the expressed will of the
owner, i.e. authorized person.

AUTHORIZATION TO MANAGE A FACILITY

The authorization that the owner of an object has to determine access,
stay, and conduct in the object is not defined in any regulations as such. How-
ever, unlike in public law, where the authorizations of officials must in principle
be specified in order to exist, in private law the power to utilize things at the
will of the owner derives from a legally recognized property right. Property is
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the most complete relationship between an individual — owner and an object,
which gives him the comprehensive authority to hold, use, and dispose of the
things that belong to him at his own discretion.! This traditional understanding
of property, which is important in any determination of the owner’s competen-
cies to act and to protect their ownership position, is also accepted in art. 3 of
the Law on the Foundations of Property Law Relations. As widely accepted
legal heritage, it is also envisaged in drafts dealing with property law that were
drafted in the previous period, including, in the first place, the Pre-draft of the
Civil Code from 2015.2

The content of property rights can be expressed indirectly and
dynamically by stating the essential features of the concept such as compre-
hensiveness, elasticity, durability, and independence.? It should be noted that
the basic division of power into “holding”, “exploitation”, and “disposal” does
not represent, neither in theory nor in legislation, an exhaustive sum of pow-
ers. These determinants serve as clauses that narrow down the multitude of
possible powers of the owner to three (that is, four) typical situations.* In real-
ity, the property right gets its form and typical powers according to the nature
and characteristics of the thing that is the subject of that right in a specific
case. In case of smaller, movable objects, this right gives the authority to de-
termine the position of that thing in space, as well as to use it or even destroy it
at the discretion of the holder of the right. In the case of real estate, of course,

! Stankovi¢, O., Orli¢, M. (2011). Stvarno pravo, 9. published in Belgrade: Nomos,
56-58; Rasovi¢, Z. (2008). Stvarno pravo. Podgorica: Faculty of Law, 3rd edition, 73-83;
Babi¢, 1. (2012). Gradansko pravo 2: Stvarno pravo. Belgrade: Sluzbeni glasnik, 77-80.
From older literature, see: Konstantinovi¢, M. (1925/1982). Pitanje svojine (1925), Ananu,
30 (3-4), 282-284; Stojanovié, D. (1963). Pozitivno-pravna ogranicenja privatne svojine.
Belgrade; Gams, A. (1971). Osnovi stvarnog prava, 6th edition. Belgrade: Nauc¢na knjiga,
57-60, 74-75. For “absolute” rights see Vodineli¢, V. (2020). Gradansko pravo, 4th edi-
tion. Belgrade: Union, 205-210; for “property rights” see /bid, 214-215.

2 Cf. art. 79 of the Draft Law on Property Rights and other Real Rights from
2007/2010, art. 1649 of the Pre-Draft of the Serbian Civil Code (Pravni zivot 3—-8/2016); on
principle and analytically, Popov, D. (2019). Pojam prava svojine u Prednacrtu Gradanskog
zakonika Republike Srbije in: Collected papers of the Faculty of Law in Novi Sad, 53 (1),
1-16.

? Cf. Rasovi¢, 3. (2008). 78-83.

4 Gams, A. (1971). p. 57 phrases it only as “usage and management®. Pre-Draft
of Civil Code, art. 1649, para. 1, recognizes the division into four aspects: “holding it,
using, acquiring profit and other benefits, and managing it”. The Draft Law is the most
segmented among the documents, art. 79 (“especially to hold, use, acquire the profit and
benefits, change its characteristics and purpose, dispose of it or manage it in any other way,
as well as to prevent others to affect it, request for it to be returned if somebody is holding
it illegally, but also not to practice the rights related to it”. For Serbian Civil Law and the
solutions from comparative law compare Babi¢, 1. (2012). Op. cit., 72, 76-79; Popov, D.
(2019). Op. cit.
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we cannot talk about freely positioning things in space, but what is typical are
acts of comprehensive management, with which the owner decides on the ac-
cess and stay in a building, an apartment, business premises, or land.’

This demonstrates, and reminds lawyers, that the legal point of view ac-
cording to which owners of a facility cannot restrict access or order removal
from their facility is in its very essence incorrect and contrary to the concept
of ownership that exists in law. The authorization to manage is an elemen-
tary power that derives from the comprehensive property right.® This does not
mean that the power of this authorization is unlimited. A person who is on
someone else’s land and in someone else’s business premises cannot be ex-
posed to arrogance or arbitrariness of the owner of the premises or the person
he has authorized to ensure that the premises are used in accordance with his
will. The right of management and restriction of access to the facility have
their limits — discrimination is forbidden when managing facilities (see arti-
cle 3.). In theory, the owner has the comprehensive right to determine access,
stay, and behaviour in the facility. In practice, this means that the owner of the
facility (1) may prohibit any access or entry to individuals; (2) that those per-
sons must leave the facility immediately at his request. — The basis of all these
variants of property rights is art. 3 of the Law on the Foundation of Property
Law Relations, and it can, of course, be transferred to the holders of more
specific-derived rights, i.e. tenants and usufructuaries as users; in addition to
the owners and users themselves, the facility can be legally managed through
authorized persons, which includes proxies by profession in terms of art. 98 of
the Law of Contracts and Torts and art. 34 of the Companies Law.’

Significant proof of the importance of the authorization to manage a fa-
cility as an element of property rights is provided by the provisions of criminal
law. Modalities of injury to someone else’s living premises and every other
person’s enclosed space are provided in art. 139 of the Serbian Criminal Code.

5 Cf. Schulze, G. (2015). Das private Hausrecht, Juristenzeitung, 70 (8), 386.

¢ The question of the relationship of such rights with the classical theoretical con-
struction of ius excludendi tertii, which was pointed out in the review of the first version of
this paper, may remain open at this point, because ius excludendi tertii itself is a derivative
of the general — comprehensive — concept of property. There are considerable similarities in
the basic idea; yet ius excludendi tertii stands for one absolute right to exclude other (third)
persons from the use of the thing and the external influence on the thing. In contrast, the
right of management can mean the inclusion of other (third) persons and in the way the
owner sees fit.

7 Cf. Schulze, G. (2015). Op. cit., 387. In certain interesting constellations (for ex-
ample, when the lease is nearing the end), it may be disputable whether the owner or the
person to whom the owner has transferred the right of use (lessee) has the appropriate man-
agement rights. Compare Bressensdorf, T. von (2020). Das private ,, Hausrecht”. Baden-
Baden: Nomos, 46, 93.
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These modalities logically presuppose the right of the owner (and user) of the
premises to, at will, that is, at his own discretion, arrange access and stay in
the premises. In the first variant of the incriminated act, according to that regu-
lation, it is a criminal offense when someone “intrudes” into someone else’s
living premises or someone else’s enclosed spaces without authorization. The
second variant of this kind of an act is when an undesirable person “does not
leave those premises or space at the request of an authorized person” (see art.
139, para. 1 of the Criminal Code). This incrimination is a legal reflection of
the rights that users of facilities have on the basis of property rights or any
other specific right that includes unhindered use. Although, in our studies of
criminal law, there is a narrower understanding according to which this in-
crimination would protect only “personal” spaces such as private apartments
and houses, as well as rented hotel rooms.®

FROM COMPARATIVE LAW:
DAS PRIVATE HAUSRECHT OF GERMAN LAW

In German private law theory, the authority to manage a building is
known as a special right named — das Hausrecht. The institute of Hausrecht
— from German Haus/house and Recht/right — is, according to German legal
theory, such a right that allows the owner or user of a facility to decide on
access to the facility, regulate its use (house rules), and require one to leave
the facility.” Modern German legal theory does not understand this right as
a special subjective right in a narrower sense, but as a practical designation
for a set of powers of owners and users arising from property rights, but also
a guarantee of possessory protection.'” The German discussion is specific be-
cause it emphasizes the constitutional grounding of the practical value that the
institute constructed in such a way contains. Hausrecht is not just any right de-
rived from property rights, but a particularly important right that, by perfecting
the ownership position, also optimizes the values protected by the guarantee
of property (art. 14 of the German Constitution [Basic Law], art. 58, para. 1
of the Constitution of The Republic of Serbia), as well as by the principle
of private autonomy (autonomy of will) in one’s own management, which in

8 Cf. Stojanovi¢, Z. (2016). Komentar Kriviénog zakonika. Belgrade: Sluzbeni Glas-
nik, 492.

° Hofmann, P. (2014). Das System des privatrechtlichen Hausrechts, Juristische Aus-
bildung, 36 (2), 141-151; Schulze, G. (2015). Das private Hausrecht, Juristenzeitung, 70
(8); Bressensdorf, T. von (2020). Das private ,,Hausrecht”. Baden-Baden: Nomos, espe-
cially 113-140.

10 Bressensdorf, T. von (2020). Op. cit., 54-64.
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Germany is linked to the guarantee of free development of personality. (art. 2,
para. 1 of the German Constitution, art. 23, para. 2 of the Constitution of The
Republic of Serbia).!

From the classic Hausrecht derives not only the right to restrict access
and require one to leave the premises, but also the right of the owner (user) to
impose Hausverbot — a ban on coming to the facility.”> As the German word
Haus does not only refer to a family house, but also restaurants and shops
(Wirtshaus, Kaufhaus, etc.), it is this practical right of owners of shops and
stores to permanently or for a certain period of time ban certain guests / cus-
tomers from accessing the facility. This right is used by the owner to exclude
from his facilities persons who disturb other customers, make a mess, commit
theft, cause damage, or for other reasons are not desirable in the facility. In
some cases, practicing Hausverbot can be rather controversial, for example,
in a case when a well-known right-wing politician is banned from entering a
hotel, assuming that his presence would disturb the atmosphere and peace of
guests who despise excessively extreme political views.!? In Germany, persons
under Hausverbot in case of arrival at the facility commit the criminal offense
of breach of domestic peace (an act analogous to art. 139 of the Serbian Crimi-
nal Code) by entering the facility, even when it concerns facilities to which
entry is generally allowed.'

The insistence of German legal theory that there are declarative and
constitutive private law prohibitions on entering a facility are particularly inter-
esting. The German doctrine starts from the fact that the access of third parties
to other people's facilities as such is, in principle, prohibited. In facilities such
as larger stores and supermarkets, the “right of entry” is exclusively based on
the implicitly expressed will of the owner, that is, user of the facilities, to allow
access and stay in the facilities to an open circle of users (general permit).'s
Therefore, in those cases where there is no general permit (an apartment, a
closed factory circle, production plant in a bakery, clubs with entry control), the
ban on arrival imposed against third parties is declarative. Such a ban does not
deprive one of any existing right, nor does it constitute a prohibition, but in the
form of a prohibition declares the rights and limitations as they already exist.

' Cf. Hofmann, P. (2014). Das System des privatrechtlichen Hausrechts, Juristische
Ausbildung, 36 (2), 142.

12 Bressensdorf, T. von (2020). Das private ,,Hausrecht”. Baden-Baden: Nomos,
120-130.

13 Such a factual situation was the basis of the verdict of the German Supreme Court,
which is referred to as the verdict in the “hotelier case® — verdict BGH from March 9, 2012
—V ZR 115/11, Neue Juristische Wochenschrift 2012, 1725.

14 See Lenckner, T., Sternberg-Lieben, D. (2006). in: Schonke/Schréder: Strafgesetz-
buch Kommentar, 27. edition, Para. 123/27.

15 Bressensdorf, T. von (2020), Op. cit., 120-130.
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However, such a ban is not without any legal significance. It is important for
the subjective aspect — from the moment of its pronouncement, the third party
is seen as unwelcome, and the criteria of intent that are required as an element
in the criminal offense of violating the inviolability of the home are met.'® In
those cases where, as is the case with shops during normal business hours, there
is a general entry permit, the access ban imposed on the third party as an indi-
vidual act excludes him from the scope of the clientele that is generally allowed
to enter. Such a prohibition is constitutive as an actus contrarius."”

From what has been said, it can be concluded that there is a distorted
perspective in the Republic of Serbia, the basis of which might be found in
the socialist experience. The people do not connect entering a particular store
or department store with the current legal awareness that, unlike a post office
or perhaps a train wagon, store premises and department stores are not places
where they have the right to enter and stay in order to do business, in some
abstract way typical for public property logic and access guarantee enjoyed
by the citizens. Essentially, the significance of the German, that is, civil way
of thinking is that it is validly connected with the system of private property:
entering another person’s space of any kind is not a right or authorization that
would exist in itself, but an action justified by another’s individual or general
permission to enter. In someone else’s space, not only the criteria of “public
order and peace” apply, nor are the conflicts that take place in it, with the will
of the owner, primarily public. Private real estate is the area of “house rules”,
that is, individual order determined by the owner. The idea that in such a space
the owner is not allowed to oppose those not acting according to his — ceteris
paribus — valid legal will, could perhaps testify to a deeper misunderstand-
ing of the importance of changing or returning trade facilities to the regime
of private property.

LIMITATIONS TO THE RIGHT TO MANAGE FACILITIES

In theory, the authorization to manage facilities is absolute, as is the prop-
erty right from which it derives, directly for owners and indirectly for users as
holders of narrower rights. However, like other property powers, this power,
which as we have seen the Germans even formulate as a special institute, can-
not just be used in any manner. In relation to the public, that is, third parties,
it is limited by the prohibition on the abuse of rights, coercive regulations,

' For more details, cf. Bressensdorf, T. von (2020). Das private , Hausrecht”.
Baden-Baden: Nomos, 121-124.

7 Ibid., 125.
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and good customs (cf. art. 3, paras. 1 and 2 of the Law on the Foundations of
Property Law Relations; arts. 10, 25, para. 3 of the Law of Contract and Torts),
and in relation to contractual partners or the contracting party is limited by the
conscientiousness and honesty clause (cf. art. 12 of the Law of Contract and
Torts). For example: an owner of a shop who would prevent a parent whose
child broke away and ran into the shop, in his attempt to follow the child,
from entering the shop and return the child, would abuse the right, that is, the
authorization to manage the facility. His ban on access would be an abuse and
contrary to good customs, and as such illegal and null and void. Therefore, a
parent who, despite such a ban, would follow the child would not be the perpe-
trator of the criminal offense described in art. 139 of the Criminal Code.

The most important group of examples in which the right to manage the
facility is limited when it comes to shops and restaurants are examples that
include the element of discrimination. The owner of a private apartment in
which he lives can choose at will whom he will let into the apartment. How-
ever, the owner of a sales facility is not in the same position. An activity is
performed in his space which, even when it is not existential to society in the
true sense, is not entirely his private matter. In order to conduct his activity, he
uses legal institutes and factual resources and benefits of the local community
and the state apparatus. In return, he must provide his services in a way that
corresponds to the basic values of the environment — and that, according to our
legal understanding, means regardless of personal characteristics, affiliation,
or beliefs of the clientele. That is how Serbian understanding of the character
and use of urban-local space as a community resource somewhat deviates from
the German understanding, where the owners often understand that certain
persons can be freely excluded from the circle of customers.

In the abovementioned German theory of Hausrecht, it is rather contro-
versial to what extent the owner of a catering facility or store can fully and
simply at his own discretion use the possibility of that right to exclude certain
persons from the circle of persons who are allowed access. The prevailing opin-
ion of legal writers at first was that private autonomy in this domain was not
curtailed, i.e. limited in any way, and that in theory any exclusions of undesir-
able customers is possible for any reason.'® Afterwards, in the practice of the
highest German court (Federal Court — Bundesgerichtshof, BGH), there were
certain doubts regarding the validity of non-indicated restrictions on access
when it comes to those private properties that are characterized by a general
flow of clientele and practically appear as open public places. However, in a re-
cent ruling from 2020, the German Federal Court took the position that even in

18 Cf. Bressensdorf, T. von (2020). Das private ,, Hausrecht”. Baden-Baden: Nomos,
160-170; Lenckner, T, Sternberg-Lieben, D. (2006). In: Schéonke/Schréder: Strafgesetzbuch
Kommentar, 27. edition, Para. 123/19.
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facilities with a general clientele flow, the owner does not need a special reason
to impose Hausverbot, unless it is such a facility/place that the social life of that
person would be significantly sequestered because of the Hausverbot."

The tendency to give private autonomy such an advantage, so that it can
even practically cover and hide cases of discrimination, does not seem to cor-
respond to our legal awareness, and certainly in our country it could not be
in accordance with current regulations prohibiting discrimination. For a large
number of cases, the regime of the Law on Consumer Protection is important,
which prescribes that protection against discrimination (see art. 83), is enjoyed
by consumers who are supplied with “services of general economic interest”.
However, the provisions of the Law on the Prohibition of Discrimination in
our country goes even further. According to art. 4, para. 2 of the law, there
is a general prohibition on discrimination that must be respected by all natu-
ral and legal persons, regardless of the importance of their activities. Hence,
with a stronghold in that law, the authorization to manage the facilities uti-
lized by its owner encounters the modern and firm limitation in the principle
that we must not act in a discriminatory manner (“according to race”, etc.).
Such a solution corresponds to the letter and spirit of our basic property law
regulation, because the Law on the Foundations of Property Law Relations,
in addition to the property itself, emphasizes the importance of its restrictions
established by the legal order.

ILLEGALITY, INTERVENTION, SELF-HELP

This being said, it has not yet been decided what the execution of the
will of the owner (user) of the facility should look like in practice. It is certain
on the basis of previous statements that the owner (user) of the facility may
demand that a third party — in our example a buyer who does not wear a mask
— leave the store. It is also certain, from the position that is represented here,
that the buyer, if he does not act upon the request, commits a criminal offense
under art. 139 of the Criminal Code. However, can the owner (user) or author-
ized person expel / forcibly evict the customer from the facility? This issue
has been controversial in our country when viewed in isolation, but still not in
such a way so as to prevent all possible actions of the shop owner. Distinguish-
ing the issue of illegality of the unwanted buyer's stay in the facility from the
question of how to react to that illegality leaves us enough space to look at

1 Verdict of the German Federal Court (BGH) from May 29, 2020 — V ZR 275/18.
The verdict expressed the view that visits to the pool and sauna are not an important ele-
ment of social life, and that the Hausverbot pronounced by the owner of recreational pools
is valid regardless of its merits in the material circumstances of the case.
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the problem in different ways, so that the needs of traffic are sufficiently met,
as well as the content of management rights and self-help restrictions con-
tained in regulations.

First, it is illegal for a person that has been told that he must leave a
facility to stay in it, even when the persons present — perhaps — do not have
the authority to forcibly expel the person from the facility. This feature of a
person's behaviour, its illegality, should be emphasized because in our country
the significance of that qualification is often overlooked too quickly. The il-
legality of the stay has significant legal consequences: a) a person who stays
in the shop illegally can be denied service and does not enjoy any protections
in terms of consumer protection; b) a person illegally staying in the shop is
not in the seller's liability regime for culpa in contrahendo and security in the
shop, which, among other things, means that the seller is not obliged to pro-
vide protection to such a person from third parties who would — for whatever
reason — attack him; c) if because of the person who is staying in the shop
illegally other buyers would leave the facility, the said person would have to
compensate the seller for the lost profit according to arts. 154, 189 of the Law
of Contract and Torts (such damage may, say, in a car dealership or bank, be
immediate and very substantial); d) a person staying in the store despite of the
ban, i.e. in the absence of a permit, uses the space without grounds at those
moments and could owe compensation for unjust enrichment or even signifi-
cant sums according to the adequate provisions of the business conditions.

The question of whether the owner of the shop, that is, the authorized
persons can utilize their own means, using the position of the owner or holder
and his authorized persons, to force a third party to leave the shop is partly
controversial in our country, as in the specific conditions of socialist Yugosla-
via and the non-codification of civil law and certain efforts by the system to
ideologize legal regulations, a general or detailed regulation on the limits of
the private protection of rights has never been passed. The classical position in
legal doctrine is that “whoever can protect himself in court, can do it himself
as well”, but that self-protection is still only allowed when it is not possible to
effectively reach the court protection®. As a rule, our legal doctrine does not
express its point of view on the importance of the possibility of police inter-
vention, but in case law (breaking a padlock on an illegally sealed well*!) as

2 Vodineli¢, V. (2020). Gradansko pravo: uvod u gradansko pravo i opsti deo
gradanskog prava, 4th edition. Belgrade: Union University Faculty of Law, 326-327. Bez
uslova supsidijernosti kod zastite drzavine, Stankovi¢, O., Orli¢, M. (2011). Stvarno pravo,
9th edition. Belgrade: Nomos, 48-49.

2 “When the defendant cuts the chain and padlock, and breaks the concrete around
the concrete seal on the disputed well there is no unlawfulness, but is a case of self-help as

142



L. Breneselovié, Is a shop owner allowed to expel unwanted customers..., pp. 133—146

well as in catering practice (entry control and forced removal from clubs) the
obvious point of view is that in case of immediate conflicts one can, and even
should, resolve them himself if he is capable of doing it and if he can do it
adequately. The 1978 Draft Law on Ownership Rights and Other Real Rights
set a fine and well balanced standard for the use of force against third parties
in the case of possessory protection. According to it, a person whose rights are
endangered can oppose the violation of the property “by force, but without
inflicting bodily injuries”.?

Essentially, a person who refuses to wear a mask in the store and the
owner of the store, or authorized persons, are in a layered and multilateral le-
gal conflict. First, by refusing to leave the shop, the person acts unlawfully and
commits a criminal offense, which underlines the right of the shop owner to
legally employ self-defence, which, when all conditions are met, excludes any
other form of unlawfulness of the removal of the offender — attacker in terms
of criminal law.? Second, a person who does not wear a mask poses a danger
to workplace safety and to other customers for which the owner of the sales
facility is responsible. From that point of view, the owner of the facility is ac-
tually obliged to deny such a person access, that is, stay in the store. In case of
failure to responds adequately, there is a risk that such a failure of authorized
persons and owners can be assessed as a failure to provide prescribed protec-
tion at work, further seen as a basis for civil liability to other customers, as a
violation of commercial ethics, but also a characteristic case of non-compli-
ance with health regulations pursuant to art. 248 of the Serbian Criminal Code
(criminal liability).**

a form of protection of possessions (...)”, Judgement of the District Court in Belgrade Gz
233/96 s.d., Vukovié, S. (2003). Komentar ZOSO, ed. 2, Belgrade: Poslovni biro, 363-364.

22 Art. 212 of the Draft Law on Ownership Rights and Other Real Rights from
1978 (Annals, 3-4/1979, 231-299). Cf. Orli¢, M. (1979). Zastita drzavine, Annals, 27
(3-4), 301-311. According to Stankovi¢, O., Orli¢, M. (2011). Stvarno pravo, 9th edition.
Belgrade: Nomos, p. 46 it is considered that the stated condition exists in our country as
“unwritten”.

2 As early as in the Serbian translation of List’s Textbook of Criminal Law from
1902, it was written that “necessary defense is allowed, e.g. by ejection” — List, F. (1902).
Nemacko krivicno pravo. Belgrade: Drzavna Stamparija, 474.

2* The scope of application of art. 248 of the Criminal Code and similar incrimina-
tions abroad, in practice, regarding coronaviruses and characteristic protection measures,
will only be established by living practice. Cf. with the nascent criminal law discussion in
Matijasevi¢-Obradovié, J., Dragojlovi¢, J. (2020). Krivi¢na dela nepostupanje po zdravs-
tvenim propisima za vreme epidemije i prenosenja zaraznih bolesti, Kultura polisa, 27,
97-105; Henning, L., Oglakcioglu, M. (2020). Keine Panik im Nebenstrafrecht — Zur Straf-
barkeit wegen VerstoBen gegen Sicherheitsmafinahmen nach dem IfSG, Kriminalpolitische
Zeitschrift, 5 (2), 108-115.
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CONCLUSION

The practice of Belgrade shops — supermarkets holds that they have nei-
ther the right nor the obligation to order customers who act contrary to the
rules for making purchases and contrary to the regulations intended to sup-
press the infection to leave the facility because it is considered that there are
no legal grounds for doing so. The theory, on the other hand, says that prac-
tice in this case misinterprets the law and does not apply it properly. Owners
(users) of facilities may — when they do not do so for discriminatory reasons
— restrict entry and require third parties to leave their facility. In the case when
a third party — the buyer does not wear a protective mask, the further stay of
the person after the request to leave the facility is unlawful. In case such a
person does not leave the facility, the responsible persons do not have to use
force immediately and may, among other things, invoke the right not to serve
the person who is staying in the facility illegally. One well organized system
of management and administration can find elegant and intelligent solutions
for individual situations in this regard. However, ignoring the problem, i.e.,
a large and continual number of persons without masks in retail outlets is not
a legally valid compliance-option. In this way, in addition to persons who do
not wear masks, the owners and employees of the store — direct executors,
shift leaders, managers — are unnecessarily exposed to the risk of violating oc-
cupational safety standards, dissatisfaction, and compensation claims of other
customers, as well as the risk of prosecution.?
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