extending the time limit for keeping the position on the rank
scale from one to three years;

expressly restricting the possibility of prescribing privileges
only to the tax law regulations and the regulations in the field of
enforcement;

adopting certain, among the above mentioned mechanisms, of fa-
cilitating the realisation of mortgage, i.e., introducing departures
from the principle of official nature of the process of realisation.
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THE PLEDGE ON MOVABLES

I Introduction

The issue of security transactions on moveable property flg\,t}:s
SFRY was regulated by the Code of Obligations, and the Basis of Owre
ership Relationships Act. Both these acts were federal statutes, and W ral
applied on the entire territory of the former SFRY. There is a generd
consent that the Code of Obligations was one of the best l?glslatwe ttekits
from this period, drawing largely upon Swiss law. Precisely due [;)lics
high quality, after the dissolution of the SFRY, the former rep};h the

ave continued applying it, with minor amendments. However, Wi orid:
development of market economy and the need of creating a corresp )
ing legal framework, the necessity of additional regulation became 2p
parent. Croatia and Slovenia have embarked on the reform of property
law and law of obligations long before Serbia and Montenegro. find

Bearing in mind the decades of common legal tradition, We me
that, in addition to the analysis of domestic regulations, 1t WOUl-d p;o\;e
most useful to carry out a comparative analysis of legislation in t e'n
two countries. We firmly believe that an overview of the manner 1
which these states that had the same starting point have developed ;‘he:ll.-
legislation shall contribute in assessing the domestic reforms and fin
ing the course it should take in the future.

II Croatia

a. Introduction

The field of security transactions in Croatia is regulated by th_e ,‘?}ft
on Ownership and Other Property Rights' and Enforcement Act.” 1h¢
pledge on airplanes is regulated by the Act on Obligations and Property

' Official Gazette, 91/1996.
® Official Gazette, 57/1996.
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Relations in Air TraHSport.3 The manner in which the security transac-
tions are regulated have certain similarities with the existing legislation
in Serbia. However, there are also particular differences. The accessory
principle, ex officio principle and principle of indivisibility have been
retained from the joint legal regulation. However, the possibility of
non-possesory pledge was introduced long before than in Serbia. Since
the Croatia recognises the institute of a public notary, a public notary
document has also, on certain conditions, the capacity of a title of execu-
tion.

The statute defines that the provisions relating to the pledge will be
implemented in a certain manner also on the transfer of ownership for
the reason of securing, as well as to every other securing of settlement of
claims. A pledge may be a court, statutory or contractual one.

b. Contractual Pledge

A contractual pledge on an object or right is based on a legal trans-
action of a pledgor. It is acquired when the object pledged on the basis of
a contract is transferred to the possession of a pledgee or of a person he
specifies. The pledge on securities is acquired according to the same
rules as in domestic legislation.

The provisions envisaging lex commissoria are prohibited in the
contract on pledge, as well as those where a debtor can never redeem a
pledge, or cannot allow anyone else to establish the pledge on the same
object. It is also not allowed to envisage that a pledgee cannot require
the sale of the pledged object even after the claim became mature. More-
over, the provisions prescribing that the pledgee can, at his will or at the
beforehand defined price, dispose of the object of pledge or keep it for
himself are null. However, they are not null if the pledged object has a
prescribed price.

Croatian statute expressly envisages the possibility of the establish-
ing of several rights of pledge on the same object. In that case, the latter
right of pledge shall be acquired by a new pledgee, when the pledgor
informs the pledgee in whose possession is the object hereof.

Voluntary pledge on the bearer securities is acquired in the same
way as on movables — by handing over, on the order securities by the
pledge endorsement and on the registered securities, like on claims, by
the cession for the reason of security. On the rights that are established
by the inscription into the public books or registers, and for which the
securities are not issued, the right of pledge is acquired by the inscription
in the book or register, on the basis of an application for the creation of a
pledge. The application is submitted by a pledgor with the contract on

> Official Gazette, 132/1998.
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pledge enclosed. The priority of pledges is established by the implemen-
tation of land-registry rules.

The voluntary pledge on airplanes is regulated by the Act on Obli-
gations and Property Relations in Air Transport and is based on the in-
scription of a mortgage in the Croatian register of civilian airplanes as an
encumbrance on the airplane.

¢. Non-Possessory Pledge

The Croatian statute recognises, as already mentioned, the possibil-
ity of non-possessory pledge — according to the definition from the stat-
ute* the voluntary right of pledge established on an object without that
object being handed over to the possession of the pledgee and not enti-
tling the pledgee to keep the pledged object is the mortgage (/1ypothec).
The mortgage can be established on movables and rights that can be ac-
quired only by inscription in the public books, or that cannot be used
without the inscription into such a book. Special statutory provisions
shall be applied to such a mortgage. Moreover, the provisions of the Act
on Ownership and Other Property Rights shall also be applied, in a cer-
tain manner, if they are not opposite to the special statutory provisions
or to the nature of such a mortgage.

The pledge on securities is regulated by the Securities Act. It pre-
scribes that, in case that the issuer of a security ensures its obligation to
pay the principal and the interest from the security by pledging the secu-
rities, these securities shall be deposited with the central deposit agency
for the whole duration of the pledge. The value of the pledged securities
must be established by the authorised court assessor, and it cannot be
lower than the obligation of issuer deriving from all securities pledged.

The creditor shall realise its right to settle claims secured by pledge
through court, according to the rules on enforcement of pecuniary
claims. The creditor has also the right to settle his claims out of court
from the value of the pledged object, if the pledged object is a movable
or right not considered a real estate, and the pledgor has allowed, in the
moment of establishing the pledge or afterwards, such settlement ex-
pressly, in writing. In commercial contracts, the possibility of
out-of-court settlement is presumed, if it is not expressly excluded in the
moment of establishing the right of pledge. The out-of-court settlement
is realised through the public sale. If the object has a market or stock ex-
change price, the creditor can sell the object for that price freely. If the
object of pledge is money, the pledgee can settle his mature claim by
keeping a certain amount for himself. The same applies to the money re-
ceived from the pledged claim or as interest and other temporary allow-
ances.

' Article 304 of the Act on Ownership and Other Property Rights.
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d. Court Pledge

In Croatia the court pledge can be compulsory or voluntary. The
compulsory pledge is established by the court decision passed in the
procedure of compulsory securing of claims, as well as after the inven-
tory of objects in the enforcement procedure.” There is also the possibil-
ity to create a pledge for securing the claims on the basis of the parties’
agreement. The only difference between the domestic and Croatian stat-
ute lies in the explicit provision (Croatian statute) envisaging that the
public notary document or certified private document having a particu-
lar content, replaces the agreement of parties, and that the pledge so es-
tablished shall be fully governed by the provisions relating to the court
pledge. The Act on Obligation and Property Relations in Air Transport
envisages the compulsory court pledge on airplane on the basis of a
court decision passed in the procedure of compulsory securing of
claims. The presumptions for the establishment of such a pledge are
those regulating the court procedure of the securing of pecuniary claims.
A person acquiring the right of pledge is authorised to require the in-
scription of that right in the Croatian Register of Civilian Airplanes.

e. Fiduciary Transfer

The Enforcement Act of the Republic of Croatia recognises also the
possibility of court and public notary securing by the transferring of
ownership on objects or by transferring rights. Here, in fact, we talk
about the fiduciary transfer of ownership right, where the agreement is
entered into the court register. The register has the effect of the court set-
tlement. In this way, both pecuniary and non-pecuniary claims (but than
the agreement must include the specified pecuniary CQ““ter“’_aIUe of
such a claim) can be secured. The ownership on an object or right be-
longing to a debtor or a third party is transferred.® The transfer of owner-
ship on real estates is entered in the land registers. The announcement on
the transfer of ownership on real estates that are not entered in the land
register and on movables, as well as on the transfer of rights shall be
published in the “Narodne novine” (Official Gazette). The announce-
ment shall comprise the designation of the court which publishes the an-
nouncement, number of the case, parties, real estates or movables on
which the ownership was transferred, i.e. rights transferred, with the no-
tice that the transfer has been performed for the reason of securing
claims. The real estates, movables, i.e. rights should be designated in
such a way that their identity can be established without difficulties,
Therefore, since there is no relevant public book, the Croatian legislator

* Anticle 135 of the Enforcement Act.

¢ See Article 262, paragraph | of this Act.

190

decided to provide the publicity of fiduciary transfer by the public an-
nouncement. This approach has been criticised,” because it cannot be
equalised with the inscription in the central register, and is, in fact, the
breach of the principle of publicity.

As for the effects of such a transfer, the Enforcement Act envisages
that a debtor still has right to use the object, while the creditor cannot
dispose of the object nor can encumber it. Furthermore, the creditor is
obliged to take measures for preserving the claims transferred to him, to
collect interests or other subsidiary claims that shall be later compen-
sated with the expenses for which the creditor has the right of refund,
with the interests owed to him and with the capital sum. He has also the
obligation to collect the transferred claim or to receive its fulfilment. A
debtor who fulfils his obligation towards a creditor within the
time-limit, is entitled to have the ownership on the object returned to
him by a creditor without delay or to have the right retransferred to him
again. Moreover, in case of enforcement or bankruptcy against a credi-
tor, a debtor would have secured right on objects and rights that he trans-
ferred to a creditor for the reason of securing claims. If a debtor fails to
fulfil his obligation towards a creditor within the time-limit, a creditor
may, through public notary, require a debtor to inform him, also through
public notary, whether he requires that the object on which the right of
ownership has been transferred be sold or that the transferred right is
cashed through a public notary. On that occasion, the debtor must also
define the lowest price at which the object may be sold, i.e. at which the
right may be cashed. This lowest price cannot be lower than the amount
of the secured claim.

The public notary shall sell the object or cash the claim after he re-
ceives the notice by the creditor. If the sale of object or the cashing of
claim are not successful, the creditor shall be considered to have become
the full owner of the object or right and the secured claim shall be con-
sidered settled. However, if the creditor informs the debtor that he does
not want to retain the object or right, he is entitled to realise his claim to-
wards the debtor independently of authorisations he has on that grounds.
In that regard, he may sell the object or cash the claim independently,
through public notary or other (for that) authorised persons. Compul-
sory pledge shall cease when the ruling abolishing the activities that
have been carried out and measures establishing such right become ef-
fective. If the settlement has been carried out in the procedure, the com-
pulsory pledge shall cease when the ruling on settlement becomes effec-

7 Christa Jessel-Holst, “Reforma prava o obezbedenju potraZivanja na pokretnim stvarima u
Jugoistocnoj Evropi”, Budimpedtanski simpozijum “Doprinos reformi stvarnog prava u
drzavama jugoistoéne Evrope”, ["Reform Of the Law on the Securing of Claims on Movables
in South-Eastern Europe”, Budapest Symposium “Contribution to the Reform of Property Law
in the Countries of the South-Eeastern Europe™] GTZ, 2003, p. 82-97.
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tive. However, a mortgage shall cease only after the deletion from the
land registers.

1. Statutory Pledge

The statutory pledge is regulated in our country by the Act on Obli-
gations. The same situation is in Croatia, since most provisions of the
mentioned act have been taken over from former Yugoslav legislation
and are still in operation. Statutory pledge is also envisaged in the Acton
Obligation and Property Relations in Air Transport.s

The pledge on airplanes is entered in the register. Claims secured by
the statutory pledge are settled prior to all other rights. Publicity and ef-
fects of statutory, as well as court pledge on airplanes are not regulated
precisely. Namely, the act envisages that the holder of this type qf
pledge is authorised to require its inscription in the register. However, it
is also prescribed that the statutory and court pledgeQ cannot be con-
fronted with the right of a person who inscribed, with confidence, its
right on an airplane in the Croatian register of civil airplanes, in good
faith, before the pledge was inscribed. Although the principle of pre-
serving confidence in public books and principle of protection of confi-
dent third parties is reasonable, the question is what shall happen if the
acquirer of the pledge does not use its authorisation from a particular
reason without delay.

Regulations relating to the cessation of the statutory pledge on an
airplane are almost identical with those existing in domestic legislation.
However, in Croatian law the time limit for the cessation of the right af-
ter inscription is extended from 90 days to one year.

I Slovenia

a. Introduction

In Slovenia, the pledge is regulated by the Property Law Coqﬁam as
well as by the Obligations Code'' (statutory pledge). The object of
pledge may be objects, rights and securities, if they can be disposed of or
if they have market value.

The pledge may emanate from a legal transaction, from a statute or
a court decision. For the establishment of the pledge there should be a
valid legal transaction, and other conditions envisaged by statute must
be fulfilled. Lex commisoria is prohibited like in Croatian and Serbian

8

. See Article 157 of this Act,

0 Anic!es 153, paragraph 1 and 158, paragraph 2.

» Official Gazette, No. 87/2002, October 17", 2002 (page 9559)
Official Gazette, No. 83/2001.
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law. On the other hand, it is allowed to stipulate the price for the sale of
the pledged object, but only after the claim becomes mature.

In principle, the pledge includes also the right of pledgee to have the
possession of the pledged object. However, the Slovenian statute has a
separate chapter containing provisions regulating non-possessory
pledge.

Court pledge is established by an effective court decision. Statutory
pledge is established when the conditions of the statute are fulfilled. The
accessory principle stands for all types of pledge, but there is also the
possibility of fiduciary transfer of ownership where the principle should
not apply. However, this basic principle is modified in Slovenian legis-
lation, and this shall be explained later in more detail.

b. Contractual Pledge

The contractual pledge is established by the handing over of the ob-
ject on which a pledge was established by valid contract on pledge. The
object can be handed over to a creditor or to a third party he designates.

The ex officio principle is also applied to pledge, i.e. if the debtor
does not fulfil the secured claim after it becomes mature, the creditor is
entitled to require of court to sell the pledged object, according to the
rules of the statute regulating the enforcement. However, the creditor
may also have the right to the out-of-court sale, if there is a written con-
tract on the out-of-court sale. In case that the secured claim is from the
commercial contract, the existence of the contract on out-of-court sale
for the pledged object shall be presumed. Therefore, if the debtor does
not fulfil the claim after it becomes mature, the pledgee is entitled to sell
the pledged object on public sale or according to the existing market or
:;xchange price. The sale may be performed eight days after the inform-
ing of the debtor, or pledgor, if it is not the same person, about the fact
that the pledged object shall be sold. The creditor must inform them
about the date and the place of the sale.

The pledge shall cease when the pledgee willingly return the
pledged object to the possession of the pledgor.

¢. Non-Possesory Pledge

The non-possessory pledge in Slovenian law is established by an
agreement, in the format of a directly executable public notary record.
The record must contain data on a pledgee, pledgor and owner of the
pledged object (if these two differ), than the identification number of the
movable or indicators on the basis of which the object can be identified.
The public notary record is the title of execution, and in enforcement
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claim is not fulfilled on due date, the creditor is entitled to settle himself
from the ceded claim. In case of insolvency of the assignor or assignee,

the mentioned provisions of Articles 205 and 206 of the Property Law
Code shall apply.

e. Statutory Pledge

The statutory plgdge in Slovenian law is mostly fegu[ated by the
Code of Obligations.?' This act envisages the pledge of a warehouse-
man, mandatory, carrier, commission agent, contractor, agent, dispatch-

ing agent, controller, thus it is regulated in the same manner as in domes-
tic Code of Obligations.

IV Serbia and Montenegro
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a. Pledging of Movables
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' Official Gazette, 83/2001
RS Official Herald, No. 57/2003.
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According to Article 981 of the CO, the creditor can, without apply-
ing to the court, in the case of commercial contracts, 'proceed to sell the
pledged objects on the public sale, upon expiry of eight days from the
warning to the debtor as well as the pledgor if those are not same per-
sons. If the pledged objects have market or stock exchange price, the
creditor can sell them for that price.

Article 1071 of the CO provides that a bank can sell the pledged se-
curities if the credit user does not return the received credit when due.

2. NON - POSSESSORY CONTRACTUAL PLEDGE

The Act on Right of Pledge on Movables Entereq into Register in-
troduces non-possessory pledge in law of the Republic of Serbia. This
Act provides the existence of the Register of Pledges where movablgs
and pledged rights are entered. If the pledgor has no right of ownersh_g::
on the pledged object or the pledge is for some other reason not vallki
the entry into the Register is without legal effect. The entry itself coul
be requested by the debtor and the creditor but if the creditor Fequests. it,
the express statement of the pledgor’s consent has to be obtamed. (alike
clausula intabulandi in land-registry law). The credi'tor_ whose right of
pledge is entered into the Register has the right of priority payment out
of the value of the subject of the right of pledge. In addition to the mov-
ables, the subject of right of pledge could also be the creditors claim to-
wards the debtor and in the case that the creditor pledgee is the debtor of
the pledgor, except claims which transfer is prohibited by statute and
those which are connected to personality or could not be trapsferred to
another. Pledge of intellectual property rights is also the subject-matter
of this Act. The pledge on those rights is entered into the Register with
the Directorate competent for intellectual property. .

The provisions of this Act do not apply to ships and airplanes for
which there are separate registers, nor to the securitifes as separate regis-
ter is established for them by The Market of Securities and other Finan-
cial Instruments Act. _

Itis a characteristic of this Act that the pledgor keeps t_he possession
on the subject of the right of pledge after the entry of the right of pledge
into the Register. If he fails to fulfil the obligation towards the pledgee
when due he loses the ri ght to possession. In such way the _pledgor can
continue to use the pledged object and by the use of that object earn the
means to repay the debt to the pledgee. o

If the pledged object gives fruits, the pledgor collects them if it is
not otherwise provided in the contract on pledge. He could also lease
(rent) the subject of the right of pledge and conclude other contacts that
give the subject of the right of pledge to third parties for use and collec-
tion of fruits.
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The order of priority of different rights of pledge is regulated in ac-
cordance with the principle first in time stronger in law (prior tempore

several concrete provisions:
the Register of pledges precedes the handing

the entered right of pledge enjoys priority;

ed over to one creditor in possession, an
thereupon the right of pledge i entered into the Register 10
Pledges In favour of another creditor, the creditor who h]calc};ittaiz

5 ‘ l | o - credit ton ;

sroperty i sgess10n €Nnjoys thet 1g,ht of pl_lonty, bu y "
g i sJuded in a written form @
hased on the contract on pledge cone uded in @

Jc

ccrliﬁcd by court or ot

potior jure), with
o if the entry Into
over into possession,

. ifthe property is hand

her authority-

aqural per
H Sther natul
3 : ;Iiness and oth
; ’ terprise company halder of .‘.m.!]l business ¢
e e enterprisc. any,
| subjects arc cnterf ‘
wduets husimess activities

i ommercia as his Ut‘L‘llPJl“””

son who ¢of
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e e B Tt sameapples
o theostatut[()) Aaet ered into the Register of pledge. The same applies
relation to ki tY 1“,‘5 1t of pledge of the party to the contract of service in
material u Se; . zzllm of viages (Q\Vard) ltor his work, the payment for the
COHEGE of's an other claims in relation to his work arising out of the
. ervice,
quirgi ttll:: Si})lt'or ‘falls to ftllﬁl his obliggtim} when due, the pledgee ac-
his claim thzl' of EOssessaon on t‘he basis of statute itself. He may settle
the sale O’fthcfﬂltl?rt:st and_ costs of reahsa_t:on. from the_val.ue received by
delivery Ietter([)) U(}?Lt. He is under the obligation to notify in the recorded
AETS6ns, ora l .0;[1 h th.e debtor.and the pledgo-r, when thosg are not same
inten tio;q t()‘ b jlr person ‘havmg the possession of t!]e object, ab_out the
pledge. The {“é’ald up form the value of the subject of the right of
payment me Z gee has the Ob.llgatlon to request that the fact that the
If the !egnur‘e has started is ent_ered into the Register of Pledges.
ing over thg o ;01 dO‘?S not voluntarily quorm the o.bhgahon of hand-
the creditor oa ject of the right of pledge into possession of the pledgee,
taking the Ob" n submit the request in court asking the court to rule on
pledgee Ifthjec-t fr0111 the debtor and handing over of that object to the
not SUiteib]e fe na.ture Of.the subject o_f the right of pledge 1s such thatit1s
pledgee. det or transfer into possession, the court, on the proposal of the
until the, o ermines the administrator who will take care of the object
The ]01clllent when the claim is settled.
Settlemen]: ie g}ee ¢an, upon the completion of entry on the start of the
decision thalt]t; 1e Register of Pledges, request that the court reaches the
its current 1¢ subject of the right of pledge is sold at public sale or for
Price. He Cap rice when the object has the market or the stock exchange
the start thln commence qut—of—court sale after 30 days from the entry of
tract op ple dm settlement into the Register. I}" itis so prqwded in the con-
€ market ge, the pledgee can sell Fhe subject of the right of pledge for
Bong fc‘] 1;’ I i excl‘mnge PLIES: .
OUt—of*Cour:C e purchaser of the subject of the right of pledge on court or
rance, public sale, acquires right of ownership without encum-
Cureg Efa‘;redlt()rs right of pledge ceases upon the termination of the se-
tel‘millatio;n’ payment of debt or in any other way not connected to thf;
the righ¢ ofl C;f:the secured claim by a) the des..trucnon of the subjec;tﬂo
Subj ezt Oft[p; t:flge; b? on the basis of the pubhc sale or other salle o Uluz
of pledoe ;" right of pledge; c) renunciation of the pledgee_oft e n",;
Caseg tib W hich has to be made in written form d) consolidation. In such
1€ right of pledge terminates upon erasing from the Register.




The Register of Pledges is the unified, public electronic data base.

Loca'l units of the Register are formed on the territory of Republic of
Serbia.

It is considered that third parties are given notice of the existence of

the right of pledge on the basis of the entry into the Register of Pledges.

3. STATUTORY PLEDGE
Statutory pledge is envisaged in the CO in individual types of

named contracts when the contracting parties secure their claims from
such contracts. It is the matter of the following contractual parties:

1.

6.

. The

. The age

 the right of pledge on the objects w

The party to the contract of service (performer of service), who ac-
cording to Article 628 of the CO has the right of pledge on the mov-
ables that he made or repaired, as on the other objects handed over
to him by the ordering party in relation to his work, while he has
possession of it and does not cease to voluntarily possess it for the
securing of payment of claim of the wages for his work and the re-
imbursement for the material used as well as other claims on the ba-

sis of the contract of service;
The carrier who according to Article 679 of the CO has the right of

pledge on objects handed over to him for transport and in relation to

the transport, while he possesses it or has in hand the document
authorising him to dispose of it, for securing the payment of trans-
fee and necessary expenses made in relation to transport.

warehouseman who according to Article 736 for securing his
age of goods and other claims that

has the right of pledge on those

port

claims from the contract of stor
arise in relation to keeping of goods

goods.

nt who according to Article 763 of the CO for the securing
s the right of security on princi-
the basis of the agency instruc-
he realised for the account of

of the agency fee and expenses ha
pal’s movables that he receives on
tion and on the pecuniary amounts that

the principal.
The commission agent who according to Article 786 of the CO has
hich are the subject of the con-

cts are in his keeping or in the

tract of commission while those obje
for him or while he holds the

keeping of a person who holds them
document that authorises him to dispose of them. -
The commercial representative (agent) who ac'cordl_ng to.-A-rtLCm
809 of the CO, for securing the due payment of his Clalmtstigtsﬁzacre-
relation to contract, has the righ n

t of pledge on the amou L
ceived for the principle, according.to his aluthonszlitlon(,) ;itsr:iﬁ o
a1l the principle’ objects which in relation to the €
: y incipal or from someone €ls

AV i 0 ds
€, Wl‘llle he h
cei ed from the prt

200

them or while other person holds them for him or while he holds the
document that enables him to dispose of it.

. The dispatching agent who according to Article 846 of the CO has
thg right of pledge on objects handed over for dispatching and in re-
lation to dispatching while he possesses them or has in hands docu-
ment that enables him to dispose of them, for securing the payment
of his claims that arise in relation to the contract of dispatching.

. The controller who according to Article 853 of the CO for securing
the contractual or usual fee and payment of necessary and useful ex-
penses has the right of pledge on goods handed to him for control.

minii?ratqdltlon toythe abolve mentioqed, the Tax Procedure and T_ax Ad-

Pa}/me[at 101101 Act,* in Article 74 envisages as the means of securing the

the tas 1t of the tax debt, among others, the pledge on the movables of

foroed payer. Article 86 of the same Act regulates .the procedure of en-

where ﬁayment of the. tax on objects z_md property rlghts of the tax payer

credito 1e statutory right of pledge 1s established in favour of the tax
T, 1n this case the Republic.

4. COURT PLEDGE ON MOVABLES
dure(‘fllrt %Jledge on movables is regulated by the Enforcement Proce-
and evcl' }_13 enforcement on movables is conducted by the mventpry
from -ﬂa uation of property, sale of property and payment of creditor
Hoht 1e amount received by sale. By inventory the creditor acquires the
ght of pledge on property subject to inventory.

b. Pledge of Securities

Pightsofif urities are movables specific in their nat (
of right securities and the right from securitics. According to the nature
ligatior = mcorpora_t?d in them, they could be d'1V1d_ed to proprietary, ob-
Eterm? anFi securities with the right of par'tlclzlpahon. Acc_o-rdn.]g to the
securs mation of the legal holder they are divided to securities 1n name,
Tties by order and securities on bearer.
erty iy Pledging of proprietary securities the direct possession of prop-
18 usually in hands of a third party, and the owner 1S legitimised by

t :
’ Proprietary security. The CO in different way regulates the transfer
securities. Article

g_i {h;) tﬁlel securities depending in whose name are the e
on be e CO envisages that the transfer of the rlgh.t from the sef:ui rltr:.s
cle 2 43,; er is performed by the plain handing over. IF is env1s_aged in 1(;
) ; 2 of the CO that the right from the securties in name ls_transff:rre
ti} ssignment (cession) or exceptionally by endorsement with registra-
on of the transfer if the issuer of securities keeps the register of the is-

_
U
RS Official Herald” No 80/2002, 84/2002, 23/2003, 70/2003.

ure as they consist of the
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sued securities. Article 243 of
by order. Precisely Ct]hee'“‘% of the CO regulates the transfer of s
endorsement. , the right from securities by order i Sl gaaim L5
The CO ER
I e CO separately regulates tl

pledge (Article 245) wh s the transfer of securities i
cannot transfer the Seczr;:_re };OIder to whom securities ;I.g]ttile case of
PI'O_prletary sestiries oy :€fo urther. on. Such general rules orializf;iif'red
lading, transferable wa l?l}l or typical property law securiti : t o
whose is speci aybill) except warehouse w uiiics (b1 ot
: specifically regulated. Thus, warel arrant the pledging of
ceipt and receipt of pledge. Receipt is tlare house warrant consists of re-
warrant. The holder of the receipt Wi th(iiitetivn?zsh’.p part of warchouse
goods only 1 he pays the holder of receipt of
/J/cd,gc (or lay down (0 the warchouse holder for the holder of receipt of
pledge) the amount of claim secured by pledge or can request that the
goods arc sold so the creditor pledgee is paid out of that amount and the
Cemaining partis paid to him. The holder of the receipt of pledge has the

right of pledge on the goods which he acquires on
warchouse warrant. In order to have his claim paid (settled) the holder ©
pledge has to raise a protest according to the legal regula-
bill) law, and if he so procee 1n also request within
the time Jimit of eight days the sale of pledged goods. He can demand
ment from the transferor ( predecessor) if he cannot be paid from the
d goods (subsidiary claim).

bligation orporated in them

gecurities, the rights inc
i 1 . the case of thos€
are picdgcd, Jlaims. T
i delivery
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cases of pl
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the first transfer of

bia as .
, as a special sub
where al] securities -account of the ow ;
. curit ; ; nership ac ..
right of pledge e Fressibeon nec right ofp‘iedc?i‘r? e The
ership acco ge is constituted by the registeri A —— . The
lip account. By entry of the ri gistering of that right on t!
position of s " y of the right of third partic - IR Ou-
uch securiti S parties on the s ]
be i urities on the pled ; ecurities, the
sferred onlvi pledge account is blocked ;
the obligati nly in accordance with tl ed and they can
gation from the mai ith the statutory rules and onl :
securities fai 1e main contract still subsi only while
ails to i ; : subsists. If the legal
e tiife T perform his obligati gal owner of
e limit provi : igations from the main eps
68 G HEone provided in the cont contract within
e Wik 5Fei ract, the pledgee has the ri s
gledgor, when thglsgéh,tl dag?ﬁffom the warning made to tliféé%lisr\zlﬂtl}m
or the are different pers 0 s
In is\iloe (:f theiplerasc securitieps ons, to commence the procedure
ntenegro. t P .
i) ziiiige as Meansgof S’eiisrrii;g‘filgf‘p]e(%e on movables is regulated in the
ary 2003. Thi g Claims Act” which entered i
. Th ed into fo
gledge on mOVable;Si:([:{t regulates the unified system of conli(r:gc(;:all
1e act is excluded: epublic of Montenegro. The implementation of
°* 1In transfer of clai
claims on tl p
n . 3 he ground
ili e:gflf elaftlonshlp of the emploYed'S apsages TR =g
sdle O £ *
other tl‘ansg]ci]ig]s on accounts as a part of the sale contract or
in right of secuiitg?);pression of will) from which they arise;
_ n real property ) T
property according to purp(ijse G (artEage): excluding real

Article 2
cle 3 conside ;)Sftge Act contains the definitions of the terms used. Arti
Pledge can ba li e question of the subject of pledge. The st b'- of
well as the ri 'rhatl movzibles in turnover, minerals and iaw m'at1 J'e?t o
unborp, animil s to their exploitation, uncut trees uncollected‘f gk
Where the sel]ei’lmlure. property, inventory, fixtures, contract oiiliiats e
Property in leas essor is the owner of the subject of l::‘asing and giv asiilg
seller of movas’;ti}ng to the buyer-user, as well as the contract \\?}ief: tlle
hittkes § sgdie es transfers the right of ownership to the buyer biii
erable part of tional upon the buyers payment to the seller of the consid-
sale. otal sale price is considered as pledge on the subject of
Accordi :
. detenzli?lllig to Article 4 of the Act, the cl
1ed or determinable. It is possibl

Ontractug
COlltzilaE‘if Cl1g e secures the entire amoun
1al pledge is created when contract on pledge is con-

cluded. p

. . Pledge i

in th; momeﬁt ;llgéét do&_:s not arise on the basis of contract is constituted

and i pesfested reation or in the manner prescribed by special statute
in the manner prescribed in this Act.

aim secured by pledge can
e to secure a future claim.
t of the secured claim.

e

27
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I'he contract on pledge is concluded in written form. The essential
the contract are the following: details of contractual parties
cemract if that person is not the pledgor), subject of
f the pledgor and the pledgee or signaturcs on their

clements of
(and the debtor in
pledge, signature O
behalf.

Article 7 envisages th
pledge and burden of proof of its creation bears the pledgee.

In Article 8 the Act provides possessory pledge that is perfected by
entry into pOssSession and the non-possessory pledge where, even after
the creation of the contractual pledge, the pledgor has the right of pos-
session, Use and all other rights on pledged object. However, the pledgor
cannot sell, Jease or in other way dispos¢ of the pledged object.

Non-possessory pledge is perfected by entry into the register-

Article 9 of the Act is dedicated to the hierarchy of the 1'!ght_s of
plcdgc. In coniractual pledges on the same property the priority 15 gwe}n
to the first perﬁ:etcd pledge in relation to other pe.rfected pledge.szj._Eit;;
succeeding contruetuul pledge on tlje eallle object 18 ranked 1acc01 n}]{oaf‘
the chronology of the dates of [qel'fect1r1g. Ur}pirft;c:tz(:nfi}ﬁ;fgfeii ?:l]ation
ter all pcrf‘ectcid pledges, ac<C! d1Itqlgetztft];':s(goo??)l/edoe. Non-contractual
to tim¢ of thelr constit n ject o - & ;
qccording : nt of form

¢ accessory principle of the contractual

object e
¢, Excep”

de
- AC

subject of
d pledge to the i 3
o it o P possession of the pledgee. T i ibili
Al'ticlenlogf registration for period of furthzr tilrehee;ils e possiviliy
. fonils " ! /ears.

etk plodpe termhi‘s;.l:ies t.he cessation of contractual pledge. The regi
bledbee Wi failh o es when the pledgee notifies the terfﬁiﬁation ”T“is-
P?Cdgor b the d:m] (Treglster the notice of termination is liable te t}::
i COntractml‘ 13?16 wh]ch.anses as the consequence of such omi
when the subje al pledge terminates consensually, when clai 4

The:.(}l ject of pledge is released , i e
) overnment of R i ‘
l i e 5 . 3 :
. aCCAessnble e public of Serbia establishes the register that

rticles 20 a .
20 and 2 ideri
and 21 are considering the non-fulfilment of obligation

and enforcement,

IV C 1
“onclusions and Recommendations

On the basi ;
that the COIltl?'zzlts of the previous analysis we can reach the conclusion
planes) is reﬁulayzg _”g.ht Ofpledge on movables (except ships and air-
ing to a Iesszr g ai n la‘w of Serbia in several legal acts, thus contribut-
sake of ap, €xamL?ree'0f' coherency in regulation of this, matter. For the
Possessory and };J e this is shown in regulation of the order of priority of
Act which is not 1on-possessory pledge in the 2003 Registered Pledge
G4 Say T genier entirely clear and precise. Moreover, this is because we
ally care fufin eral that the editors of the 2003 Act have been exception-
to the ways ; aspiration that, to the greatest possible extent, they adhere
ys in which pledge is regulated in the CO. O

Wher
1wec 1
onsider court and statutory pledge we could say that they
question is

are r :
egulated in an appropri
propriate way, so the only remaining

the extent of )
The rig:nﬂgi‘])ilvllege of the tax claims of the state.
as only this wo lP edge on movables ought to be regulated in one place
the correct im lu d ensure coherency of legal regulation and guarantee
aw. The startlij ementation of those, otherwise complex, pro;isions of
ng point ought to be the regulation of the CO which

should b
e lefi .
ft to regulate the matter of contract on pledge, while all the
ermination of

I'emaining ; :
the righ; ogf?)rllgdespemall}_f the creation, legal effects and t
code of propert ge and with it related questions ought to be regulated in 2
of the pfOVisiog law. In addition to the mentioned increase of coherency
talllled byt i son moveble pledge, the main aims that ought to be at-
pli cability of ew regulation are improvement of technical level and ap-
cal opera tion-?lorms-and. as the most important a greater degree of practi-
tives to regiszeralépllcatlon. I-t is recommendable to consider the alterna-
for securi ty (w]‘? pledge, alike fiduciary transfer of right of ownership
through iny hich is not recognized in current court practice in Serbia
ocation of the prohibition of /ex commisoria). This is espe-
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d that Register of Pledges which according to the
ablished and operative starting from 1 January

2004 is still not functioning (end of February 2004). Indolent attitude of
the state authorities in implementation of their own provisions can have
for a consequence the adoption of those models on non-possessory secu-
which are possible without the involvement of the state, for the sake
transfer of ownership for security, although they
(as they provide a lower level of legal certainty)-
fthe states in the region and es-
into consideration.

cially so bearing in min
2003 Act had to be est

rity,
of example fiduciary
are legally less perfect
Regarding this matter the experiences 0

pecially the states of former SFRY ought to be taken

ROUND TABLE

T fom Eropal BiFa rbia”, organised by the Institute of Com-
it for Tchnt n Be crade': with the support of the German Organisa-
premises t;(llc jj\“cal Coolperatlon (GTZ), h;ld on January 26‘“, 2005 in the
entthe s emf:‘lub in Belgrade. The aim of the meeting was to pres-
the direntio 1 efslot ‘the guthors of th.e Stud;f and to exchange opinions on
The Ronuod E:rglslatlon reforms in the field c?fproperty law in Serbia.
i mll _able.was attended by about sixty lawyers dealing with
— distri;:t( C;C;I:f, \;fluch ther.e were numerous judges from municipal
Serbia. s from Serbia, as well as from the Supreme Court of
Meygrheclgité?dtgztory speech at this meeting was given by dr Thomas
Were alsa oy of the GTZ Office for ‘Legal Reform. The participants
el Toce] l‘es;_sed b'y Mr Folkert Mtlc'll, Senior cpordinator for judi-
while dr nga reéqrp? in the OSCE Mission to Serbia and Montenegro,
it n Ciri¢, Deputy d}rectox_' of the Institute of Comparative
b as the moderator of the discussion.
PriSinérf}t]gagu?gfle Round Table included presentation of papers com-
Law I;:O‘Sf:;‘fz(?r Vodinelié introduceq his paper lCadr'ﬁcafion of Property
57 Ph T Jla, as well as paper havmg_the topic Possession and Deten-
Ivanka S \ asnlf Pak presented'her article Neighbouring Rig/‘zts, and dr
Saga Gajii SIIV?A ers under thfe title Condominiwn. Contribution of Mr
COHVen[jo;; 0 f,{havmg tl_1e title Article 1 Protocol I with the European
terests), coul (}1? uman Rights (Standards of F"ro:‘ection of Property In-
sented ,due t not have been, unfortunately, in whole pa.rt., orally pre-
meeti;{g » 0 the fact that the author could not have participated at the
Standard.s OIW.ever, the main consequences arising out of the European
e c\;v hich are vsgg,ﬁmﬁca‘l?t for the work on codification were
Guitition of Mr Milo$ Zivkovi¢, LLM presented his three papers: Ac-
Property of Right of Proper. ) (With Special Emphasis on Immovable
Finall ’7}), Real Estate Registers gpd M'o’rrgage and Lien on '{,and.
Sented} t,lat_thf: very end, Ms Vesna Zivkovi¢ and Ms Ana KneZevic pre-
d their paper Pledge on Movables.
Partifiecond part of the Round table wa ; i
time-l'pa-ms' Special attention was given to t.he issue of calcul_atlon of
ik émft for adverse possession on objects in social o_wner;lnp. Pres-
sol \fud ges Shal.'ed theII.‘ experiences on the fact how Fh.IS topic is being
the fi in practice, having in mind that it was not exp_llcltly rqgulat_ed by
mendments to the Act on the Basis of Ownership Relationships of
199, Prevailing stand of judges is that the time-limit for adverse pos-

s dedicated to the discussion of
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