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KOHIIEIIT CEKCYA/THOT HACUJbA (CUJIOBAIbA)
IIPEMA VICTAHBY/ICKOJ KOHBEHIIMJU™

AIICTPAKT

Konsennuja Casera EBpore o ciupeuaBamwy 1 60p61 IpOTUB HacU/ba HAJ, XKe-
HaMa 1 Hacuba y nopopuiu (CETS210; Vicran6yncka konBeHnuja) us 2011. ro-
nuHe npenBuba o6aBesy Ap>kaBe HOTIMUCHUIIE A KAO Pafiiby KPMBUYHOT Jiera
CEKCYaTHOT HacM/ba — YK/BYUMBIIN U CUIOBake — IIPEABUAY CBAKM CEKCyamHI
OJJHOC MU PYTY MOJIHY pajiiby Ha Koje KeHa He IIPMCTaje, Kao ¥ HaBoheme jke-
He Jla He[loOPOBO/LHO y4YeCTBYje y IIOJTHUM pajraMa ca Tpehum munem. IInsb
papa jecte fa 06jacHM IPEJHOCTY U HEJOCTATKe HOBOT KOHIIEITa CeKCyalTHOT
Hacusba (MOZIe/ IPUCTAHKa) Y OMHOCY Ha TPAfUIIMOHATHY MOJIeN IPUHY I KOju
je sanpxaH y Kpusnunom sakonuky Peny6nmuke Cpouje. Kputnuka ananmsa
IIOKasyje [ja je MOfle/l IPUCTAaHKA MOJEPHM)I M IICUMXOIOWIKY aleKBaTHU)U Of
TPaANIIMOHATHOT MOJIeNa IIPMHY/IE, a/IM /ia je TEIIKO MPYMENB Y IIPaKCH 3aTO
IITO Ce ycMepaBa Ha MCIMUTHBaIbe OOPOBO/BHOCTH OfTyYBalba KPTBeE y Be3N
ca cexcyanHoM akTuBHouhy. Moxe ce ogexusaTu fja he 6uru ysehane remkohe
KOje MHadJe Mpare JOKasMBame CeKCYyaTHNX KpUBNYHNX Aena. [Ipumepuma ns
CTPaHMX 3aKOHOJ[aBCTaBa ayTOP MIYCTPyje Moryhe IpucTyIie MMIZIEMEHTaL -
ju KonseHnnuje u npomene npakce. Pagyu npumene KonBenunje u fupexkTnse
EY koja he ce ogHOCKHTY Ha HacM/be HaJl XKeHaMa, a YMje ce yCBajame O4eKyje,
61he HEOIIXOHO HOC/IEHO IPUMEHUTH KOHIIENT IPUCTaHKa IPUINKOM IpPO-
HJCHBaba Pafiibil M3BPLIeha KPUBUYHUX Jlefla CHIIOBama, MMajyhn y Buay na
je IpoMeHa 3aKOHO/JaBCTBA CAMO jefjaH Off Hu3a obaBesa Ap>KaBe yCMEPEHUX Ha
00 O/bIIIabe [IOI0XKAja KeHa Y IPYLITBY.

KJbYYHE PEYMN: VictanbyIcka KOHBEHIIV)ja, MOJIeN TPUCTaHKa, CEKCYalTHO Ha-
C1sbe, Hacu/be HaJl )KeHaMa.

* Vimejn: nmrvic@iup.rs
** Pap mpeficTaB/ba pesyITaT y OKBUPY IporpaMa HayYHMX aKTUBHOCTU VIHCTUTYTA 32 yIIO-
penHo npaso 3a 2022. roguHy.
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1. YBog

Konsenuuja CaBera EBpore o cripedaBamy 1 60pOu IpOTUB HaCK/ba HaJl >Ke-
HaMa i Hacwpa y nopopuun (Vcranbyncka koHBeHuuja, 2011) foHeTa je y LBy
IOTITyHNje 3aIITHUTe IOTHNX CI000/1a, CEKCYaTHOT MHTEIPUTETa ¥ IPUBATHOCTU
xeHa. Kousennujy cy nornmcane ynannie CaBera EBpone (ca nsyserkom Asep-
6ejirana). ITommro je EBpornicka komucuja (gaspe: EK) 2016. rogune npenmoxxmna ga
EBporncka yuuja (mame: EY) npuctynu Vicran6ynckoj konsenuju, Konsenumjy
cy y ume EY nornucanu, 2017. rogune, EK n npegcenunmrso Casera EY. Meby-
THUM, Ipolec npucrynamwa EY Vicran6ynckoj KoHBeHIMj1 Huje OKOHYaH 6yayhu
na Caset EBpoIicke yHIje HUje JOHEO KOHAYHY OfTYKY. Y O4EKMBaIby Te OfTyKe,
Ia OM ce HallMOHATHA 3aKOHOJABCTBA WIaHKLa EY Ha yjenHaueHV HAYMH U LITO
npe yckmapnia ca Vcranbynckom konsennyjom, EK je y mapry 2022. roguse 06-
jaBuna IIpennor IupeKkTuBe 3a cipeyaBame HaCcu/ba HaJ| )KeHaMa ¥ Hacuba y T10-
ponuu (Proposal for a Directive of the European Parliament and of the Council
on combating violence against women and domestic violence) (EC Proposal, 2022).

Espornicka xomucuja y [Ipenmory nocrasba Bp/o aMOMIINO3He ¥ KOMIIZIEKCHE
I1/beBe: IPBUM TOKYMEHTOM KOju he ce MCK/by4nBO OJHOCUTY Ha HACH/be Haf] JKe-
HaMma Tpebaso 6y perymicary cBa BayKHa IUTamba — Off IPUCTYIIA XKPTaBa IPaBAN,
IpeKo MMHUMATHUX IIPaBIIa KOja ce OfIHOCe Ha IpaBHe AeduHMImje ofpehennx
KPUBUYHMX Jle/Ia X PACIIOHE CAHKIIN]ja, IPEKO HauMHA OPraHM30Baba MOfIPIIKe U
IPOLIECHOT TI0/I0aja )KpTaBa u MehycobHe capajiibe 1 KoopAyHanuje Ha HuBoy EY
panu cupeyaBama Hacusba (EC Proposal, 2022: 3). CBeoOyXBaTHOCT IPeIOKEHNX
Mepa nokasyje Hamepy EK fa ce ommax mo saBpmietky npucrynama EY Vcranbyi-
CKOj KOHBEHIUj! IPUMEHOM JAMPeKTUBe 00e30ean meHa epuKacHa UMIIeMEHTa-
111ja y HallMOHATHUM 3aKOHOZIaBCTBMMA. 3aTo je 3a Peny6mmky Cpoujy Kao 3eMiby
KaHAugaTa 3a npujeM y EY BaxkHo na nmu he 6utn y cramy Aa ce Ha BpeMe mpua-
TOAM IUIAaHVPAHUM aKTMBHOCTMMA, TVM IIpe LITO je IIOTINCAIa ¥ paTuduKoBana
VcTanbyncky KoHBeHIM)y (3akoH o moTBphusamy KouBeHnuje CaBera EBpore o
cIipedaBamy 1 60pOM IPOTUB Hacu/ba HaJ| )KeHaMa ¥ Hacyba y Iopopuiy, 12/2013).

[Tpunukom namena u fjornyna Kpusnunor sakonuka Peny6nmuke Cpouje (K3
PC, 2005) 2016. rognHe pagu ycarnanaBama ca VIcTaHOYICKOM KOHBEHIMOM,
Huje npuxBaheHa fepuHMIMja IO KOjoj cekcyanHo Hacube (YK/by4dyjyhu cumo-
Bambe) IIPeICTaB/ba CBAKM IIOJIHU OJJHOC M/IV CEKCYaTHY pajiiby 06e3 mpucTaHKa
XeHe, Kako je mpepBubeno Vcranbynckom koHBeHnMjoM. JJoropuo ce fa, cy-
IPOTHO IIPeJJIOry Jia ce HeloOPOBO/BHY MOTTHY OFHOC MPEABN/Y KO OCHOBHMI
06/IMK CMIOBaMba MM IIOCeOHO KPMBUYHO JIe/IO CYTICHAVjapPHO CUIIOBAIbY, HUCY
MebaHa 3aKOHCKa o0e/IeXja HajsHauajHUjUX M TUIIMYHUX KPMBUYHYX Je/a U3
rnaBe XVIII K3 PC kao mro cy cuoBame (41. 178), T3B. KaxkiyBe 00/bybe (4.
179-181) u Heto3BO/beHe NOMHe pafibe (Wi. 182). 3aTo je KoHBeHUMja mocoyxmna
Kao iustus titulus IpUIMKOM MPONMCUBamba APYTMX KPUBIYHUX Jieia Kao IITO CY,
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Ha IpuMep, cakaherme >KeHCKOT ITOJTHOT opraHa (4. 121a), To/IHO y3HeMMpaBambe
(un. 182a), HaBoDemwe meTeTa Ha MPUCYCTBO MOTHUM pagmama (wi. 185a), mpu-
HYZIHO 3aK/bydere Opaka (4. 187a), uckopuirhaBame padyHapcke MpexKe UIn
KOMYHVKaI[/je 3a U3BpIlIehe KPUBUYHNX Jie/ia IPOTUB HOMHe ¢1obofe mpema
MaynoneTHUKY (u1. 1856 K3). OunrnenHo, VMcranOyncka KOHBeHIMja HIje MMILTe-
MeHTHUpaHa Ha OfiroBapajyhy HauuH, Tj. KOHLIENIT CeKCyaTHOT Hacyuba y foMahem
3aKOHOZIaBCTBY He ofroBapa Vcran6yckoj KOHBeHIjI, HUTH he 6UTH y CKTagy
ca fokyMmeHTMa EY 4nje ce moHOIIEW€ OYeEKyje.

C mpyre cTpaHe, BaXKHO je pa3yMeTH Jja IIpoMeHa AepUHNIIVje CeKCyaTHOT
Hacwuba (CHIoBamba) Huje IMyKa pOopMaTHOCT, Hero 6u Tpebaso fa nponsnasy us
Apyraumjer moyMama CeKCyaTHoT Hacuba (IpeMa xkeHaMa). Ped je o KoHIenTnMa
KOj IIpOM3JIa3e U3 MOJEPHUX NPUCTYIIA PETYNIMCAlY CEKCYyaTHUX IIpaBa JKeHa.
[ToTpeba 3amTnTe MpaBa )kKeHa U POJHA PaBHOIIPABHOCT Cy CTATHE IOIUTNY-
Ke TeMe off Kpaja npse fgenennje XXI Beka. Ibuxosa akTyenHOCT TeMebU ce Ha
YTHUCKY O pacIpoCTpameHOCT! (MYIIKOT) Hacu/ba HaJl KeHaMa. HaunH Ha Koju
ce M3BOMM 3aK/by4aK O PalllMPEeHOCT! HaBeJleHe II0jaBe MIYCTPYje IIPBO eBPOIl-
cko uctpaxkusame Arennnje EY 3a ocnona npasa (European Union Agency
for Fundamental Rights - FRA) us 2014. rognHe: 06aB/beHY CY HEIIOCPEHY MH-
TepBjy! O UCKYCTBUMA BUKTHMuU3anuje ca 42000 xena n3 28 semama EY, Te je,
y 3aBUCHOCTH Off aHKeTe 11 (opMy/anuje nurama, usmehy 9,6% u 67,8% mcnm-
TaHUIIA IIPUjaBIUJIO Jla Cy OuIe M3/I0)KeHe HeKOM OOINMKY ICUXIYKOT, PU3MYKOT
VIV CEKCYa/IHOT Hacy/ba TOKOM CBOT )KMBOTA Off TapTHepa MM HeKe JIpyTe 0Co-
6e (FRA, 2014: 15). ITop Hacu/peM ce mogpas3yMeBa U ICUXUYKO 3/10CTaB/babe
(Hajmmpe cxsaheno). ITomTo cy pesynTaTu moHAepUCaHY HA YKYIIHY XKEHCKY
nonynaunjy y EV, nussenes je saxpyqak ga je caka tpeha sxena crapuja og 15
roguHa (33%) moxxyBena GUIMIKO V/UIK CEKCYalTHO Hacube, 12 je jefjHa Off IeT
xeHa (18%) nmasa CKyCTBO IIporamama, a ia je cBaka gpyra (55%) 6ua cyo-
YeHa ca je[JHUM VI Bullle 00/IMKa CeKCyalHor y3sHeMMpaBamwa (FRA, 2014: 167).
Ha ocHOBY pesynTaTa UCTpa>kiBamba OCMUILIJbEHE CY Mepe M aKTMBHOCTY Tefla
EY Ha cnpedaBamy Hacuba HaJ >keHaMa. [1o 1cTOj MeTOmOIOIMj 1 U3BPIIEHO je
UCTpaXkuBame 3a nmoppydje Cpbuje 2018. ropnHe, Ha y30pKy of 2023 xeHe cTa-
pocTu of 18 o 74 roguHe — IOH[IEPMCAHY Pe3YNATaTy BOJe 3aK/bY4KYy Jia je 22%
»KeHa 0110 KpTaBa (PU3NYKOT NIV CeKCYaTHOT HacV/ba MTHTVMHOT ITapTHepa VIn
HeraptHepa (OSCE, 2019: viii).!

1 Baui 3ato mTo pesyaraTu NCTpaXknBaba MOpajy [a OCIy>Ke Kao onpaBame Beh sanprane
jaBHe MONMUTHKe, Moryhe je la ce YMIbeHMI[A TPUKYIUbakba IOfaTaKa HeIOCPeHIM UHTEPBjY-
OM ca orpaHMdYeHM OpojeM )KeHa HaBOM Kao HajBa)kKHIjI apryMeHT 300T Kora ce cMaTpa Aa
ce 3aK/by4Il¥ OCHOBAHO MOT'Y OHOCUTH Ha YKYIIHY )KEHCKY ITOIY/IallNjy, MaKO MCTPakMBambe
HIje 3aCHOBAHO Ha PeIIPe3eHTaTNBHOM Y30PKY, HeMa APYTUX UCTPaXKuBamba ca Kojuma 6u ce
Pe3yaTaTV MOI/IY IIOPENTH, @ 3SBAHUYHM CTATUCTUYKI ITOZIAIIN e 0f6allyjy Kao HeIoys/jaHIL,
360r TOTa LITO KeHe Haj4elnhe HICY CK/IOHE Ja [IPUjaB/byjy Hacube.
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ITpema ToMe, moTpeba 3a HOTIYHMjOM KPYBUYHOIIPABHOM 3aIITUTOM XKeHa Off
CeKCyaJTHOT Hacl/ba Koja ce Har/IanaBa VcTaHby/IcKkoM KOHBEHIUjOM, a IIpMXBaTa
ny aktuMma EY, jemaH je of nmbeBa jaBHMUX IONUTYKA OCMUIIJBEHNX JIa CE OJTO0BO-
p¥ Ha Hacube Koje ce M3parkaBa Ha CeKCyaTHV HauuH (sexualized violence), xoje
ce, Hajmmpe Moryhe cxBara Kao 6110 Koja ceKcyaiHa pajimba mpefysera 6e3 mpu-
CTaHKa )XPTBe VIV OMI0 Koje IOHAIabe YCMePEeHO Ha 10T, CEKCYaTHU MEHTUTET,
POMHY MAEHTUTET VI HA4MH Ha KOjU NPUIIAJHOCT TOM UEHTUTETY M3pakaBa
mpyra ocoba. 3acHKBa ce Ha McKopuinhaBamwy HepaBHOTeXe Mohu nsmelhy yun-
HIOL]A V1 )KPTBe KOja IOCTOjI IO PAa3ININTIM OCHOBAaMa: IIONTY, y3PacTy, GU3NIKO]
CHa3y, APYLITBEHOM I EKOHOMCKOM CTaTYCy, ! CIMYHO. UMHM ce [Ia ce HeMa IITa
IPUTOBOPUTH 3ajIaraby fa IpU HOPMUPay KPUBUYHNX Ofpefiou Tpeba BOgUTH
padyHa 0 TOMe Jla APYLITBEeHA HejelIHaKOCT )KeHa osehasa pusnke cekcyamHor
Hacuba Hafl buMa. MehyTum, mpoMeHna Mojena KpUBUYHOIIPAaBHE 3alITUTE He
Mopa fia 3Ha4M f1a he 6uTy mocTUTHYTA AeIOTBOPHMja 3aIuTUTa y mpakcu. ITopen
Tora Tpeba MMaTy Ha My Jia ce IOMEeHyTe MHNUILIMjaTUBe jaB/bajy Y YCIOBUMA I1a-
HIYHOT CTPaxa Off CEKCYa/THOT KPMMIHAIMTETa U Y aMOUjeHTY HOBe KyIType Ka-
KIbaBama (Moc/enIie Ka3HeHOT MOMy/In3Ma’), y K0joj ce CMaTpa IpUXBAT/bUBUM
ma ce rpabaHcke cmo6ofe OTaCHMX YYMHMIIAIA — CEKCYaTHMUX IICUXOIIaTa MOTY
OTpaHNYNTH (BEUUTUM) IPEBEHTUBHUM 3aTBapameM (Mrvi¢ Petrovi¢, 2015) ako
He IpKUXBaTe XeMujcKy Kactpanujy (Mrvi¢ Petrovi¢, 2015a). 3aTo je HEOIXOLHO
KPUTUYKY CaIJIeflaTy LITa Cy HPEJHOCT, a IITa HeJOCTaIl) HOBOT KOHIIENITa CeK-
CyaJIHOT Hacwba (CMIOBama) KOju ce Hyau y VIcTaHOY/ICKOj KOHBEHITV)H.

2. CeKkcyanHO Hacu/be Kao NocneguIa
MOTrpelIHe COjMjaTHe KOMYHMKaIuje

3akoHopasan y Pemry6mmm Cpouju y ofncyHOM TPEHYTKY HMje IIPUXBATIO
IPOMEHY MOJie/la KpMBIYHOIIPaBHE 3aIUTUTE CEKCYalTHOT MHTerpuTera (>keHa)
ca Mofie/la IpUHY/ie Ha MofeNl npucTanka. Kao fga xake: cexcyanHa KpMBUYHA
Zena ce KoJi Hac MCTOPUjCKY U TPaInIIYIOHA/IHO CXBATajy UCK/bYUMBO KaO 3/10491-
HU U3BpIIeHM IpuHyaoM u — tauka! C gpyre crpane, Vctanbyncka KOHBeHIMja
VHCYICTVPA Ha JYICTVHKIIMjU JOOPOBO/BHOT CeKca KOju ce CMaTpa IIPUXBAT/bUBUM
IIOHAIIAIbEM 32 Pa3/INKy Off ceKca 6e3 mpucTaHKa ipyre ocobe Koju je 3abpameH
U KaXXIbMB. 3aTO C€ YaK M y KPMBUYHOIIPABHOM JVICKYDPCY IIOTHY OIHOC UK
TIOJTHA Pajitba MOPajy CXBaTUTY Kao CTBAp n36opa ¥ KOMyHMKallMje y CeKCyaHoj

2 Punitive (penal) populism y cMUCITy eMaroLIKOT TIpoljeca oBnabiBamba jaBHOM MEbEmby
KpeynpameM jaBHMX IOIUTHKA KOjYIMa C€ MHCUCTMPA Ha MCK/bY YMBOj IPYLITBEHO] KOPUCHOCTY
IpYMeHe CTPOXKe KasHe pajiy ClipedaBarba ofipeheHnx BpcTa KpYMIHAIUTETa, yoOUajeHO
ca eJIeMEHTMMA Haclba MM CEKCYaTHUX KPUBUYHMUX JlefIa.
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curyauuju (Wegerstad, 2021: 743). Takas npuctyn 6uhe npuxsahen u y ajuo-
BUjoj pupeKkTusu EY, kako nmpousunasu us 4. 5 Ilpensora y kome ce gedpunuie
cexcyanno Hacube (EC Proposal, 2022).

Vcranbyncka KOHBeHIMja y Yl 36 mponucyje o6aBe3y Apiase MOTIICHNUIIE
Ia Kao pajitby KPMBMYHOT Jie/la CeKCYa/IHOT Hacl/ba — YK/bYYMBUIY U CU/IOBaIbe
— NIpeIBUAM CBAKM CEKCYaTHU OIHOC MU JPYTY IOJIHY pafiiby Ha KOje XKeHa He
IpUCTaje, Kao 1 HaBoDeme KeHe 1a HelOOPOBO/BHO yYeCTBYje y IOMTHUM pajiiba-
Ma ca TpehuM nmuuem. bpauHa nny eMOTMBHA Be3a MM PaHMjU CYIPY>KHUYKA
OJIHOC He CMejy OMTM pa3/io3n Jja ce MICK/byul Ka>KEbUBOCT CEKCYaTHOT HacK/ba
KOje IpeMa >KeHY y4MHY (6MBIIY) CYIpYT WK mapTHep. [JoOpOBO/BHY IIPMCTaHAK
Ha TIOJTHM OfIHOC VJIM TIOJTHY Pajitby MOpa 6MTH! pesynTar cnobofgHe Bobe ocobe,
KOja ce IIpoliembyje Y KOHTEKCTY IaTUX OKOJTHOCTI.

Kon1enT no xome ce HeOOPOBO/PHY ITOTTHY OFHOC M3jefHaAYaBa Ca HACUJI-
HMM IPUMEPEH je CaBPEeMEHOM €BPOIICKOM KY/ITYPHOM 00pacIly HOIYIITEHOT
CeKCyayTHOT MoHamama. O6jeKTMBHO MOCMAaTPaHO, CBaKa Jby/CKa pajiiba Koja Iof
ofipeheHNM OKOTHOCTMIMA MOXKe Jla IMa CeKCyaTHO 3HaYeHhe HapyIlIaBa CeKCyaTHN
VHTETPUTET 1 IPUBATHOCT 0cOobe ITpeMa Kojoj je Ipey3eTa — HOMYLUITEHOM MOXKe
71a je y4MHU CaMO IPUCTaHAK Te 0cobe. 3aTo ce U CeKCyaTHa KpUMBIYHA Jie/la HOp-
MUpajy TaKo fa oOyXBaTe CBa 3a/iMpama y IPUBATHOCT U CEKCYaTHM MHTETPUTET
omreheHe ocobe 1 rpafupajy ce mpeMa TeKMHY ICUXMYKUX HOCTIeNIIa Koje u3a-
3uBajy. CTora cBe IIITO Ce YMHY IIPOTYB BOJbE ;PYTOra, OMI0 Koja CeKCyaTHa paj-
b3, Ma KOJIMKO 1A je He3HaTHa (Ha IpuMep, T3B. HeJJ03BO/bEHN TT0Jby0all) yK/byuyje
M3BECHY IIPUCKITY TIOIIYT 3JI0YMHA ca efleMeHToM Hacuba (Roberts, 1995: 91). V
TOM CMUCITY ie(MHUIINja CEKCYaTHOT Hacuba 13 VIcTaHOy/ICKe KOHBEHIuje jecTe
HNPUXBAT/bIBA, A ICTOBPEMEHO j€ I TPOBOKATUBHA, jep HAIIyNITa TPAaAUI[MIOHAI-
HY, JaHac npeBasubeHy, mogenry Ha MOpaTHO MPUXBAT/BUBO U HEIIPUXBAT/BIBO
(,HeHOpMaIHO") CeKCyaTHO MoHalamwe. Ha Hekn HaunH KonBeH1iyja 6u Mora ga
ce CMaTpa pe3y/ITaToOM Ipolieca Inbepanusalyje CeKCyalTHNX c1000/a U jayarmba
ceKcyasiHe ayToHOMMje. Taj mpoliec je HAPOUNTO MHTEH3MBAH OO IOC/IeNbe IBe
TelieHnje, Kajia ce, MOojl 3aIlITUTOM KOHLIENTA /by JCKUX IIPaBa, Melba OJJHOC IIpeMa
pasHOBpPCHMM o6nuumMa jpyacke cekcyannoctu (Hercog, 2011: 195).

Konnent cekcyansor Hacupa Koju VcTaHOyncKa KOHBEHIMja IIPOMOBMIIIE,
UJIE€ONIOIKY IIOCMATPAHO, jeCTe HaIIPESHNU)!U ¥ OTHOCY Ha TPafMUIIMOHATHI MO-
men npuHype. VicToBpeMeHO ce, IpeMa HeKMM KPUTHKaMa, T0Ka3yje HecTabwI-
HUM u npesaxteBHUM (Valentiner, 2021: 706-707). IIpBu passor jecte mTO ce ca
IPOMEHOM KPMBUYIHOIPABHOT MOJI€/Na YCIOXKIbaBa 3a/laTaK KPUMBIYHOT IIpaBa y
TIOTTIENY 3aIUTUTE CEKCyaTHOT MHTerpuTeTa. [lapagokcanno, mmpeme npocTopa
CeKCyaTHMX c11000/ia y YCIOBUMa APYLITBEHe NI0NATpuje ceKCyanHocTu mpahe-
HO je CBe IeTa/bHIjOM KPUBUYHOM PeryIaTMBOM 3a0palbeHUX IOHALIaka Y TOj
obmacru. VI mpenasak Ha MOJie/I IPUCTaHKA 3HAYN Ja Ce IV PYU KPYBMYHOIIPAB-
HJ 3aXBaT Ha CBa OHA IIOHAIamka Koja Cy [0 cajja bua y ,,CMBOj 30HU  — IZie ce
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JKPTBa HMje MOIJIa aKTMBHO CyIIPOTCTaBUTH YYMHMOILLY, a/li Ce HIje HU caryiacuia
Ca CEeKCYa/IHOM PaJIbOM.

IIpucTajarme Ha HEIITO IO pa3yMeBa COMjaHy KOMYHUKaIujy nsmeby ax-
Tepa I carjallaBame OKO CBUX (a He caMo IIOje[JUHIX) CeKCYaTHIX aKTUBHOCTI.
Bynyhm na cexcyanmHo Hacu/be 3HAUU IIOCTYIIakbe IIPOTUB BOJbE IIACUBHOT Cy0jeK-
Ta, y IICMXO/IOIIKOM CMUCITY C€ MOXKE CaT/IeflaTy Kao Pe3y/ITaT IOTPEeNTHe CoLyjal-
He KOMyHMKaIlyje YIMHIOLA U XKPTBe (MyIIKapua 1 xeHe). To je BeoMma jacHO y
npyuMepuMa Kajia y9MHUIALL ¥ )KPTBa IPUIIAJAjy PasnuuuTUM KyATypaMa, Kaza
Te pasjIMKe yTU4y Ha Ieplienlnjy SJOIyLITeHOT CeKCya/HOr IOHAIIaka, [1a X Ha
IoMMambe CeKCyaTHOr Hamaza. Takobe, He MoXe ce MCK/by4nTy MoryhHoct ma
006jeKTMBHO CEKCya/IHO HeyTPa/IHO MTOHAIIakhe HeKe 0co0e jeITHO YIMHUOIA, U3
IATOJIONIKNMX Pa3/Iora, MOTUBMIIIE Ha IIpefy3uMabe cekcyanHor Hanmazga (Usprich,
1987: 211). MebhyTum, jeAMHO KOJ CEKCYaTHOT OJHOCA KaJja je CBMMa OYUITIETHO
CeKCyasTHO 3Haueme pajibe, CBa pyra MOoHallama (Hef[03BO/beHe MO/THe pajiibe,
TIIOJIHO Y3HEMMpPaBamwe, Iporamambe) He MOPajy fa MMajy jaCHO M3Pa’keHYy CeK-
CyaJIHy KOHOTalujy. Y TaKBUM CTy4ajeBUMa IIPaBOCYHU OpraHyu 61 Mopann
IpOLIEHBATY CEKCYaTHU KapaKTep pafiibe IIpeMa JPYLITBEHOM MOpay, OKOJI-
HOCTMMa C/Iy4aja, CBOjCTBMMA )KPTBe ¥ YMUII/bajy YUMHNIOLA.

ITcuxonouIKy afieKBaTHYUj/ HOBY KOHLIEIIT CeKCya/THOT Hacu/ba 110 VIcTaHOy1-
CKOj KOHBEHIIVj! KOMIUIMKYj€ NOKa3/Balbe I0CTOjaba KPUBUYHOT Jle/la, HApO4U-
TO y KOHTMHEHTA/THOM ITPAaBHOM CHCTEMY, T7Ie C€ Cafip)KIHA CTaHap/a CEKCyaTHN
OJTHOC ¥ CEKCyajTHa pajitba MOPajy KOHKPETU30BATU TyMaderbeM IIPUIMKOM IIPU-
MeHe IpaBHe kBanmudukanmje. [IpyBaTHOCT CeKCyaTHUX OfJHOCA CBAKAKO OTe-
)KaBa JJOKa3uBame U3BPIIeHha CeKCYaTHOT KPUBIYHOT ierna, 6yayhmu na ce mpasa
IpUpOJa OIHOCA M3Mely yunmHmoLa 1 )KpTBe Ca3Haje Ha OCHOBY IbJMIXOBUX MCKa3a,
IOK Cy MaTepujaaHy TparoBu peTku. 36or Tora he 61Ty BeoMa TEIIKO MPOIeHN-
T 1 1M je U JI0 KOT MOMEHTA [10CTOjao NMPUCTAHAK )XPTBE Ha HEKY CEKCYa/lHy
pajiby U Ha LITa Ce TAYHO OffHOCYO, HApOYMTO T3B. pehyTHM npucTaHak. Ped je
0 questio facti, 6ygyhu ja 4oBeK He MO>XKe JaTy allCTPAKTHY IIPUCTAHAK Ha CeK-
CyaJTHy aKTMBHOCT, HETO Ce caralasa ca ofpehennM nonamrameM gpyre ocobe,
Tj. IPUCTAHAK Ce MICK/bYYMBO MOPA Pa3yMeTH Y KOHTEKCTY y KOMe je faT. YII030-
peme cTinke us llIBencke, y Ko0joj je mpoMeHa AedUHNMIIMje CUIOBamba yTUIA/Ia
Ha [MOpacT KPMBUYHMX IIPUjaBa, a/lu ce yrnopeno Oenexxn pact ocnobabhajyhnx
npecyza, HITO YKa3yje Ha TO Jja KpUTEPUjyM IO KOMe CYJ, IIpoliemyje fia je aat
IIPUCTAHAK HMje jacaH, HAPOUYMTO aKO HEJJOCTAjy ITOYy3aHM 3HALM HEIIPJCTajarba,
JIOK je IOHaIIame XXPTBe 6110 aMOMBa/IEHTHO, I1a Ce MOITIO Pa3yMeT! Kao Ja ce
carmacuia ca cekcyanHum ofgHocoM (Wegerstad, 2021: 741).

Tpeba npuMeTuTH f1a je y LjeJIOM eBpOIICKOM IIpocTopy npuxsahen agsep-
3MjaJIHU MOJie/l KpMBMUYHOT IIOCTYIIKA 10 yrineny Ha Common law, nako Huje
CBOjCTBEH KOHTMHEHTA/IHOM IIpaBHOM cucTeMy. HarnameHo KOHTpafiMKTOpHI
KapaKTep YCMEHOT IIpeTpeca U 3Hayaj IMYHUX JOKa3HUX CpeficTaBa 3a UCXOf
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KPUBMYHOT IIOCTYIIKA OTeXaBa I0/MI0Kaj )XPTaBa CEKCyaTHNUX KPUBUYHUX Jie-
7a, jep je 3a JoKasyBambe KPUBUYHOT Jiejla IpecylaH caip)Kaj bUXOBUX M3jaBa.
TexHMKa yHaKPCHOT MCIIMTUBAKbA MIMA 3a IWb Jja Ce JUCKPEANUTYje CBeJJOK, Kao
HeMoOpaJlaH 1 HeloysflaH — CBaKM JieTasb U3 paHMjeT IIPUBATHOT )KIBOTA KPTBE
6uhe craB/beH Ha YBUJ, jaBHOCTY Y TOM IIWJBY, a IoBelthe ce padyyHa 1 O lbeHOM
MOHAIIAbY NTOC/Ie M3BPIIehba HABOJHOT KPMBIYHOT fiefia. 360T Tora IMoCTOoj! Mo-
cebHa moTpeba fja ce 06e3b6eay 3alITUTA Off T3B. CEKYH/JapHe BUKTUMMU3aAIje
XKpTaBa’, HAPOUNTO OHVX KOje IIPUIIAJAjy ,,PalbIBUM KaTeropyujaMa’ IOIyT Jele,
MJIaJIVIX VJIY MHBAJIUJIHUX 0C00a.

Mopen npucTaHka Kojj KOHI[UIIMPamba CeKCyaTHOT Hacu/ba ce II0Kasyje He-
CTabVTHMM Kafla Cy )KPTBe CeKCYa/THOT Hacujba 0cobe Koje CBOjy BO/bY He MO-
Ty M3I'Paf}MTH VIM IIOKA3aTH MM KOje He MOTY IIPaBITHO Jia mpoTyMade Tybe
CEKCYaJIHO IIOHAIlakbe, Ha IpyMep 300T KMBOTHOT HEMCKYCTBA M/ CMAbEeHUX
KOTHUTUBHMX CIIOCOOHOCTH. Y TMM CUTyallMjaMa HUje HPUMEeIB KOHLIENT KOju
ce TIOIIy/IapHO Ha3MBa ,,He 3HauM He"“ (KaJja KeHa jacHO Tpeba [ja CAoIIITH UIN
aJIeKBaTHMM Te/IeCHVM ITIOKPETOM ITOKa)ke Jia He MIPIUCTaje Ha CeKCyaTH! OTHOC).
Crora ce MOpa pasMMIIJBATH O MOja4aHOj KPYBUYHOIIPABHO] 3aIITUTH CEKCYaTHOT
VHTErpuTeTa 0coba Koje HIUCY CIIOCOOHe Jja [1ajy IPaBHO peleBaHTHY IIPUCTAHAK,
MaKO MMajy BOJbY [ia CTYIIe Y CEKCYa/IH! OFHOC. VIHCuCTMpame Ha lBUXOBOM IpH-
CTAQHKY 3HAUMJIO OM BJXOBO CeKCya/HO uspabspuBame (Bryant, 1989: 133-134).

Kako ce Buau, npema VcTaHOY/ICKOj KOHBEHIMjU TEXUILITE Ce MpeMelITa
Ha CXBaTame MOTHOT OJJHOCAa Ka0 KOMYHMKAI[MjCKOT IIPOIleca, a aKT Hacu/ba je
carjefiaBa Kao IOC/eINIa IIOTPEIIHOT N360pa ¥ KOMYHMKAIJje Y CeKCyaTHIM
curyanujama. bamr 36or Tora moryhe je ma mocroju cumoBae 13 rpybor Hexara,
Tj. KaJja yYMHMUIAL Ipefiy3Me CeKCyalHy pajiiby y 3a0/Iy/iu Y IIOITIe[y IOCTOjaba
IPUCTaHKa )XPTBe 300T TOra IITO HIje ca JOBO/BHOM ITa)KEbOM ITPOLICHIBAO BEHO
noHamame. [lIBexcko 3akoHozaBcTBO (Wegerstad, s. 742) mpepicTaB/ba jeilaH Ipu-
Mep TaKBe perynaruse. [Ipyru npumMep ce ofHOCH Ha XpBaTCcKy, Y Kojoj je 2011.
TOfIVHE, TI0 YTJIely Ha @HITIO-CAaKCOHCKO IIpaBo IpefiBubeHa Ka)XKibIuBOCT 3201y e
o 6uhy KpuBUYHOT [leTa CUIOBama, Tj. CUIOBambe U3 rpybor HexaTa (Vuleti¢ &
Sprem, 2019: 140-141).

[IpuMep nmpeTepaHe KpUMUHaMU3aluje y 00/1acTi CeKCyaTHUX KPUBUYHUX
JleTa TIpy>ka HeMavKo 3aKOHOJABCTBO, Koje je 2016. roguHe yckmaheno ca . 36
Vicranbyncke kouBeHIyje. Y ofpenbama 4. 177 Cy cjeAnibeHN ONUCU KPUBUYHIX
Jie/la CeKCya/IHOT Hallajja, CeKCyalTHe IIPUHYe ¥ CUIoBama (Tj. CUIoBama, Ka-
XmbUBe 00/pyOe GecrioMohHOT /11ia 11 HeT03BO/beHe IOTHE pajibe). Kao kaxkmusu
CeKCya/THU 4VH npefBubeH je cBaku oHaj Koju HUje ;OOPOBO/bAH, a IIPUCTAHAK

3 y CMUCTY TOJAaTHE IICUXNYIKE TpayMe KO]y JKpTBa CEKCYAa/THOT KPMBUYHOT [i€/1a TPIIU 360r
M30CTaHKa onFOBapajyhe oA pIIKE M1 OJHOCA HOHI/ILU/Ije 1 IpaBOCYyITHMX OpraHa npeMa H)Oj
TOKOM KPUBUYHOT IIOCTYIIKA.
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XPTBe HIje 610 n3pas cinobonHe Bobe. [[paBHO-TeXHMYKMM MIOCTYIIKOM HaCTao
je IpaBM KOHITIOMEPAT Pa3INunUTIX 00/IMKA CEKCYa/THOT Hacu/ba 4ije je IIpaBHe
KkBajudukanmje Temko MehycobHO pasrpaHMUNTI, TAKO fia Ce OLiewyje fia ce,
yIpKoc 100p0j HaMepH, OTUIIIO ITpefaeko ca KpuMmnHanusanujoM (Eisele, 2017:
28, cynpotno: Papathanasio, 2016: 139).

Llvmp VicTanOyicke KOHBEHIMje jecTe Ia ce 006e30ea IojayaHa 3allTHTa CeK-
CYaJIHOT MHTETPUTETA XKeHa. AJIV, KPUBUYHO IIPABO je, JeKPUMUHATN3AIINjOM
XOMOCEKCyaTHUX IIOTTHUX OfHOCA, Beh ImpeTpIiesio 3HaYajHe IIPOMEHe U YCBO-
jUI0 pOHO HeyTpanHe fedUHUIMje CeKCyalTHUX KpuBMYHMX fena. OTyna he
ce IMpoMeHe oIyca obeeXxja KpYBUYIHNUX Jie/la CeKCYyaTHOT HacKba (CHIOBamba)
OIHOCUTY Ha CBaKora Ko 611 Morao 61Ty KpTBa TaKBOT KpuBu4HOr fena. lllra-
BIIIIE, 3aKOHOZIaBal] Ca CeKCyaTHMM HacU/beM MOXKe M3jeJHAYUTI CBAKY APYTY
CUTYyaIUjy KOja ce MOYKe TYMa4MTH Kao HeJoOPOBO/BHY IIOJTHY OFHOC, HIIP. Kaja
yumHmal uckopuimhapa MaoneTCTBO, HEMCKYCTBO, AyLIEBHY mopeMeheHOCT
iy 6eCIIOMORHOCT XPTBe Koja, 13 PasIMIUTIX PA3/Iora, Huje y CTamby Jja UCIIO/bI
CBOjy BOJbY MJIU JIa TIPY KM OTIOP. 3aTO IPOMEHe 3aKOHCKMX o0eIe)kja CUIoBamba
VLU yBODeme KpMBIYHOT fie/la CeKCyaTHOT Hacy/ba VIMAjy WM P 3HAYaj.

C mpyre cTpaHe, KOMyHUKALVMjCKM MOJIe/T IPUCTAaHKA HIUj€ OCMUIL/bEH 3a-
TO J1a 61 ce mocTaBy/IA pas/iuKa U3Mehy JOMYIITEeHOT U Ka)KEUBOT CEKCYaTHOT
IOHAIllakha U TUMe OJIaKIIA0 33JaTaK KPMBUYHOT IIPaBa, HETO, IIpeMa pednma
Banentunepa (Valentiner, 2021: 707), ga 6u ce ofpeauo Ta fp>kaBe MOpajy fa
yuMHe Kako 611 06e36e/1/ie OCHOBHE YCIIOBE 32 CEKCYaTHy ay TOHOMM)Y M 3aLITUTY
Off CeKCyaTHOT Haclba.

3. 3aganu 3a momaher sakoHogaBsia

Y KpuBMYHOM 3aKOHOZIaBCTBY Perry6muke Cpbuje 6uhe morpebHoO focnenHo
HOPMAaTVBHO YOOIMYNTI KPYUBUYHOIIPABHY 3aLITUTY IOJIHE CJI0060/e 1 IpaBa
Ha TeJIeCHY ,Hel0TaK/bUBOCT", cxofHO VIcTanbynckoj konsennuju. Hehe 6utn
JIOBOJPHO TO IITO Ce y He/y KPUMBUYHOIIPABHE TeOpuje, Kao U Y CYACKOj IIPaKCH
cMarpa fia je JOBO/bHO KOPUCTUTU HOpMY 9. 179 (06/by6a Hayy HeMohHUM TyiieM)
y CUTyaLMju Kajja /Ivile Huje IPUCTAIO0 UK Hifje MOTTIO U3Pas3uTy IPUCTAHAK Ha
cekcyanuu ogHoc (Crojanosnuh, 2016: 8; IlIxynuh, 2018: 68). VMimnnieMeHTan -
ja VicranOyrncke KOHBeHIIMje IPAaBHO-TEXHMYKY je Moryha yBoheweM moce6HOr
KPMBMYHOT Jle/la CEKCYa/THOT Hacu/ba, aKO Ce He XKe/I) MemaTy moctojehn KoH-
IenT cunoBamwa. Vmajyhn y Buay ga npumena Konsennuje tpeba fa mocturse
BacCIINMTHE LMJbeBe U IIPOMEHe IPYILITBEHOT OJHOCA IIpeMa CeKCYaTHOM HaCU/by
(Hap >xeHaMa), TaKBa MHTEPBEHIIVja 3aKOHOABIa CBaKaKO 01 Ha 60/bY HaYMH
BOZIMJIA yje[JHauelby IpaBHOT IIOJI0Kaja I1Ija KOja HICY IPUCTala Ha CeKCyaaTHNI
OJIHOC M OHUX KOjU He MOT'Y JJaT! CBOj IpucTaHak (6o ja ra He MOTY U3PasUTH
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VUL J1a He MOTY CTTOOOTHOM BO/bOM OJIJTyYMBATY O CTYTIAlY Y CEKCYaTHE OfHOCE)
y ofHOCY Ha roctojehe 3aKOHCKO pelleme KOjiM je paBHOTeXa IIOCTUTHYTa (op-
MaJTHO, ,y PABHMJIOBKOM, Tj. IpeABuhameM jeflHaKMX paclioHa Ka3H!. Y HACTO-
jamy ma ce 06e36e1M ITO CTPOXKe Ka)XKihaBambe, IOCTAB/beHN Cy VICTV II0CeOHN
MMHIMYMU KasHH 3a pasinduTe 06/1MKe KPYBUYHOT [e/Ia, TaKO Ja je TeLIKo 6110
M3Pa3NUTH IPONUCAHUM PaCIIOHMMa Pa3/IMKYy Y BIUX0BOj TexkuHu. Ha mpumep, 3a
OCHOBHM OO/IMK CH/IOBamba (Kao U CBUX KaXKIbUBIUX 00/by6a) npensubena je kasHa
3aTBOpa Off IIeT /10 JBaHAECT FOf{MHA JIOK je 3a TeXM 00/MK U3 CT. 3 4. 178 KkBanu-
(bMKOBaH y3rpefHO IIPOY3POKOBAHOM TEXXOM IIOC/IEANIIOM VN Y3PACTOM KPTBE
(a Takobe u 3a gema u3 wi. 179 ct. 2 u 9. 180 cT. 2) mponucaHa Ka3Ha 3aTBOpa O
IeT 10 IeTHAeCT FOfjMHA.

IIponucrBameM HOBUX KpUBUYHUX fienia 2016. TofuHe y3 3a/jp>KaBarbe CTapux
pellea y nornefy KpUBMYHMX fena U3 4. 178-182 HapylieHa je yHyTpallba
KOXePEeHTHOCT KPUBUYHUX Jie/la U3 TPyIle IPOTUB nojHe cnoboge. He camo na
TPYIIHY 3alITUTHY 06jeKaT Huje BuIlle ofjroBapajyhu (KpuBMYHUM fenuma ce
yrpoxkaBa U caMOOIIpefie/berbe, a He UCK/bY4nBO C1000/1a a ce CTYIM Y IOJTHEe
OJIHOCE), HETO Ce YMECTO CeKCYa/THOT OIHOCA KOPUCTY apXanydHa ¥ KOMIIIMKOBa-
Ha jesruKa TepMuHosoruja (,06/by6a 1 ca oM MsjefHadeHy YuH").* 3aKkoHOza-
Ball 6u Takohe MOpao fja mpeycnuTa MMPUHY KPUBUYHOIPABHOT 3aXBaTa I, Ha
IpuMep, KOJ KpUBUYHOT Jie/la IO/IHOT y3HeMMpaBama, Tpebasio 6u 1a cys3u Kpyr
IMacHBHMX Cy0jekaTa Ha JIUIIA Koja Cy jade yrpo)keHa 300T TOra LITO 3aBUCE O
YUYMHMOLA MJIM LIITO, 300T y3pacTa MIN MHBAIMANTETA, HUCY Y MOTYhHOCTI Ta My
ce ajiekBaTHO cynporcTase (Pordevi¢, 1918: 116). BaxHo nuTame ca CTAaHOBUINTA
IpaKce jecTe Ifie IOCTABUTY jaCHY TPAHMUIYy HEKa)KIbIBOT CEKCYa/THOT ITOHAIa-
1ha, J1a ce 130erHe 6eCMIUCIEHO Ka)XKibaBakbe, Ha IIpuUMep, KaJja y ZoOpOBO/bHE
CeKCyaTHe OJHOCe CTYIIajy BeoMa Maje ocobe, ocobe Koje MMajy cMarmeHe KOT-
HUTUBHE CIIOCOOHOCTM VM/IM KaJja IyTeM MHTepHeTa, o MehycobHOM nmorosopy,
JIMIe KOje je TeK CTeKJIO MIYHOIETCTBO 3aKaske CacTaHaK MaJIoJIeTHOj 0cobu, mpu
4eMy je IOBOJBHO Jja Ce TT0jaBY Ha CaCTaHKY I1a ce OfMaxX MOXKe TAKBO IIOHAIIIAbe
IOJIBECTY IIOJ, 3aKOHCKM OIIVIC KPUBUYHOT Jlena uckopuihasama padyHapcke
MpesKe WM KOMYHUKAIVje 3a M3BpIIehe KPUBIUYHUX Jiela IPOTUB MOTHE CTI060-
Jle mpeMa MajoneTHUKy 13 4. 1856 K3, a yunummar kasHUTH ca HajMame IecT
MeceIy 3aTBOpa.

Jlo6ap nmpyuMep 13 CTpaHOT TpaBa MOXKe OMTU KPUBUYHO 3aKOHOAABCTBO Cr0-
BeHmje (Kazenski zakonik, 2012) koje je memwano 30. 6. 2021. mpema Mofeny ,,J4a
3Hauy ja“ y morjiefy NpaBHMUX KBanuuKalyja KpUBMYHNX Jlefla CYIOBama 13

4 U3pas ,,06/by6a“ y CMUCITY BarMHa/THOT [IOJIHOT OHOCA KOPUCTHUO ce jour y KpuBuunom
sakoHuKy Kpamesute Jyrocmasuje us 1929. ronnue (Hybnucku, 1930). CnmaHo TOMe, Ha31B
APYTOr KpUBUYHOT Aesia OyAHe pafibe 3apXKaH je y HallleM 3aKOHOAABCTBY fo 2005. xaja
je To fieno (Heoprosapajyhe) npenMeHOBaHO y ,,HE03BOJbEHE MONHE pafiibe”. Y caBpeMeHOM
jesMKy ce HM jeflaH HM IpyTU U3pa3 He KOPJUCTe.
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wI. 170 u momHOTr Hacuba u3 Wwi. 171. 3a 06a KpMBKMYHA Je/a KapaKTePUCTUIHO
je ma ce pagme M3BpIIea (IIOTHY OFHOC VJIN ApyTa IO/IHA Pajiba) Ipefy3nMajy
6e3 mpucTaHKa XPTBe, IOK Ce TeXKe KaXKibaBa 3a HaBeJleHe Pajlbe yulibeHe MO
IPUHYZOM WIN Y3 YlieHy. 3aIlTUTY CEeKCYaTHOT MHTETPUTETA HOMYHYyje KPUBUIHO
JieTIo TIOTHA 3710y oTpeba HeMohHe ocobe (y wi. 172). HemohHoM ce cmaTpa ocoba
KOja, 300T iy1IeBHe 60/1eCTI, IpUBpeMeHe fylleBHe mopeMeheHOCTH M Tenke
MeHTaJIHe peTapialnje Huje 611a y MOTYRHOCTH [a 1A peleBaHTaH NMPUCTaHAK
Ha IIOTHY OFHOC WM IPYTY CeKCyanHy pagmy. [IpeMa BucuHM IpomycaHe KasHe
3arBopa (Off jeHe O OCaM TroAVHA) KPUBUYHO Jie/o U3 Y. 172 je ApyIITBeHO
OIIaCHUje U TeXe Off OCHOBHMX 00/IMKa CUIOBaba U IIOJIHOT HAacu/ba 3a Koje Cy
IpOMMCaHe KasHa Off IeCT Mecely Jo IIeT TOAyIHA 3aTBOpa.

YcBajame HoBe popMyrtanuje cekcyanHor Hacuba y K3 PC, moryhe no yrieny
Ha CJIOBEHAYKO pelleme, 6uhe jeTHOCTaBHMjM 3ajaTakK Hero obaBesa jp>kaBe fja
06e36eny epuKacHy IpUMeHY 3aKOHCKUX pellleha y IIpaKcy, ITo he 3axTeBaTn
HoBa aupekTuBa EY. IIponsniasu fa Hije JOBO/BHO OHO IITO j€ YIMILEHO O cafia
IPONNCUBAbEM CBe TEXXIX Ka3HU 3a KPYBUYHA JleTa CUJI0OBaba Y Ka)KIbUBe 00/by-
6e — 6uhe moTpe6HO TOOPO OCMUCTINTY 3aKOHCKE M3MeHe KaKo 01 ce afleKBaTHO
¥l jACHO OIIpefenuIe rpaHnIe u3Mely 103BOBEHOT 1 HEJO3BO/BEHOT CEKCYaTHOT
HOHAIIAmKkA.

4. 3ak/pydax

YcBajame VcraH6yIcKe KOHBeHIMje CBaKaKoO CMMOOIMYHO II0Ka3yje HacTo-
jame fja ce yTude Ha IPOMEHY KYJITYPHOT 06paciia JOMyLITeHOT CEKCYaTHOT I10-
Halllakba y eBPOIICKOM IIPOCTOPY U HaMehe moTpeby ga ce HOpMaTHBHA JVIMEH3N-
ja cexcyanHoCcTH y cpepy KpMBIUYHOT IIpaBa YCKIAAM IIpeMa TUM MUICOIOIIKIM
3axTeBuMa. [Ipenasak ca Mofeia IpUHYy/e Ha MOJie/T IIPUCTAaHKa IpeficTaB/bahe
Behu 132308 32 OHOTa KO y MpaKcy Tpeba fia pUMeHN HOBe HOPMe, Hero 3a 3a-
KoHopaB1a. [Tokasyje ce ja HOBY KOHIIEIIT HYje CACBYM jacaH, IOLITO OCTaB/ba
IPeLIPOK IPOCTOP 3a TyMadera 300T HejaCHUX KpuTepujyma 3a ongpehnparme
IPYUCTaHKa VIV CYyIPOTCTaB/bama yunHyony. Hapounro he 6utyn remko mpoue-
HITY CTaHJapH APYILITBEHO IPUXBAT/BUBOT CEKCYaTHOT IOHAIIAba, JAaHAC Kaja
CTpOra MOpasHa IIpaBIjIa He CIIyTaBajy BYACKY CEeKCYaaHy aKTBHOCT. CaMyum
TVM Ce KOMIUIMKYje IOKa3iBabe OCTOjatba KPUBIYHOT JIeNa, jep he 6ty Termko
06e30e11TI KOHCTPYKTUBAH [JOKa3, a He MOTY Ce MCK/bY YMUTI PU3UILY CeKyHIap-
He BUKTUMM3alMje )XPpTBe 360T moTpebe a ce pacBeT/Ie CBe YNMIbEeHIIIe Be3aHe
3a IeH XXUBOT U NIOHAIlIakbe KOjIM je, Moryhe, n3a3paja HOTPEIIHY peaKLnjy
y4MHMOLIa KpUBUYHOT fena. MebyTum, sakonogasctBo Peny6nuke Cpbuje mo-
pahe moTnyHo ma ce mpunmarongy HoBoM KoHIlenTy. IIpy ToMe He Tpeba MMaTH
nnysuja ga he TakBa mpoMeHa HEeMIHOBHO 3HaUMTH yHanpebuBame monoxaja
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XKpTaBa CEKCya/THOT Hacl/ba y MPAKCU U Jja je Moryha MakcuMasiHa 3allTUTa
cekcyamHocTu. 360r MelycoOHe CIMYHOCTY 3aKOHOJABCTaBa U pe3yJiTara orpa-
HIYeHe KPYBMYHOINIPaBHE MHTEPBEHIMje IPEropydyjy ce penrema npuxsahena
y C/IOBeHAYKOM 3aKOHOJ[aBCTBY.

[IpnnukoM pajia Ha M3MeHaMa 3aKOHO/IAaBCTBA PaJy IOTIYHE MMIIJIEMEeH-
tanuje Konsennuje, Tpe6ano 6u fa ce mpeucnura myupyHa KpUBUYHOIPABHOT
3axBara ¥ yHyTpalllba KOXePeHTHOCT KPUBUYHMX Jie/la IPOTUB IIONIHe crobofe,
HApOYMTO a OU Ce eIVIMMHUCAIIN ITOTYOHY YTHULIAj) Ka3HEHOT IIOITy/IN3Ma yCMe-
PEHOT Ha YYMHMOLe CeKCYalTHUX KPMBUYHMX Jena. bumo 6u HeonmxozHo fia ce
1o6po pasrpaHMye 3aKOHCKA 0OenexKja CTMYHNX KPUBUYHUX Jlefia U TIpeBI/ie
aJleKBaTHM)jY Ka3HEHM PacIIOHM 32 Ioje/jiHe 00/IMKe VICTOT KpUBUYHOT fiena. [1pn
TOMe Tpeba MMaTy Ha yMy Jia M3MeHe KPYBIYHOT 3aKOHO/IaBCTBA CXOAHO VcTaH-
Oy/ICKOj KOHBEHIIMj! IPeACTaB/bajy cCaMo jeHY O HI3a JPYTuxX obaBesa Koje
Ip>kaBa Tpeba 1a MCIIYHU y OIHOCY Ha CBOje rpabaHe U Ha XpTBe KpMMUHAIN-
tera. [Torpe6He Cy aKTMBHOCTY Ha IIPOMEHMY APYIITBEHE CBECTU BaCIIUTABAbeM
n nHpopmucamem rpahana. IlITo ce Tmde )XpTaBa CeKCyaTHOT KPYMMMUHAINTETA,
6uhe HeonxogHO 00€36eAUTY BUXOB e(PUKACHU)Y IPUCTYH IPABIY M OPTaHNU-
30BaHM CUCTEM IOJPIIKE.

IIpema Tome, yckmalhuBame KpMBIYHOIPAaBHE peryaaTuse ca VicraHOyIckoM
KOHBEHIIjOM He cMe Jia byzie caMo cebu cBpxa — Tpebaso 6u ja omoryhu 607wy 3a-
IITUTY CeKCYaTHOT CaMOOIIpefie/berba Y YHAIIPeIV MPOLIeCHM MOJI0XKaj U JOCTYII-
HOCT IIpaBJM TAIMMa KOja Cy Y 030M/bHOM PU3MKY Jla TOCTAHY KPTBE CEKCYaTHUX
KpyuBMYHMX fena. [Ipemnor nupexktuse EY Koja ce omHOCH Ha 3aIITUTY XKeHa Off
Hacyba YIPaBO padyyHa ca TakBUM edexTnMa nmiieMentanuje Kousenunje.
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2011 stipulated the obligation of the signatory state to count, as an action of
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that a woman does not consent to, as well as persuading a woman to voluntarily
participate in sex acts with a third party. The aim of the paper is to explain the
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itis difficult to enforce in practice because it focuses on examining the voluntary
decision-making of the victim regarding the sexual activity. It can be expected
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approaches to the implementation of the Convention and changes in practice. In
order to implement the Convention and the EU Directive concerning violence
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1. Introduction

The Council of Europe Convention on Preventing and Combating Violence
Against Women and Domestic Violence (Istanbul Convention, 2011) was issued
in order to more fully protect gender freedoms, sexual integrity and the privacy
of women. The Convention was signed by the members of the Council of Europe
(except for Azerbaijan). After the European Commission (EC) proposed in 2016
that the European Union (EU) joins the Istanbul Convention, the Convention was
signed on behalf of the EU in 2017 by the EC and the presidency of the EU Coun-
cil. However, the process of EU becoming a party to the Istanbul Convention has
not been finished since the Council of the European Union has not made a final
decision. In anticipation of this decision, in order to bring the national legislation
of EU member states in a uniform manner and in line with the Istanbul Conven-
tion as soon as possible, the EC has in March 2022 published the Proposal for a
Directive of the European Parliament and of the Council on combating violence
against women and domestic violence (EC Proposal, 2022).

In the Proposal the EC sets very ambitious and complex objectives: the first
document that will exclusively address violence against women should regulate all
important issues — from victims' access to justice, through minimum rules relating
to the legal definitions of certain crimes and the range of sanctions, through the
way of organising support and the procedural position of victims and co-operation
and co-ordination at the EU level to prevent violence (EC Proposal, 2022: 3). The
comprehensiveness of the proposed measures demonstrates the EC's intention to
ensure its effective implementation in national legislation immediately after the
completion of the EU accession to Istanbul convention. Therefore, it is important
for the Republic of Serbia as an EU candidate country whether it will be able to
adapt to planned activities in time, before it has signed and ratified the Istanbul
Convention (The Law on Ratification of the Council of Europe Convention on Pre-
venting and Combating Violence Against Women and Domestic Violence, 12/2013).

In amending and supplementing the Criminal Code of the Republic of Serbia
(KZ RS, 2005) with the Istanbul Convention during 2016, the definition under
which sexual violence (including rape) constitutes any sexual intercourse or sexual
activity without a woman's consent, as stipulated by the Istanbul Convention, was
not accepted. What transpired is that contrary to the suggestion that the unwill-
ing sexual relationship should be seen as a basic form of rape or as a particular
criminal act subsidiary to rape, the legal characteristics of the most significant
and typical crimes from the section XVIII KZ RS such as rape (Art. 178), so called
punishable intercourse (Arts. 179-181) and forbidden sexual acts (Art. 182) were
not changed. Therefore, the Convention served as an iustus titulus when prescrib-
ing other criminal acts such as, for example, female genital mutilation (Art. 121a),
sexual harassment (Art. 182a), inciting a child to attend sexual acts (Art. 185a),
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forced conclusion of marriage (Art. 187a), exploitation of computer network or
communication to commit crimes against sexual freedom against a minor (Art.
185b KZ).

Obviously, the Istanbul Convention was not implemented in an appropriate
manner, that is, the concept of sexual violence in our legislation does not corre-
spond to the Istanbul Convention nor will it be in line with the EU documents
that are expected to be adopted.

On the other hand, it is important to understand that changing the definition
of sexual violence (rape) is not a mere formality but should stem from a different
understanding of sexual violence (towards women). These are concepts derived
from modern approaches to regulating women's sexual rights. The need to protect
women 's rights and gender equality have been a constant political topic since the
end of the first decade of the XXI century. Their actuality is based on the impres-
sion of the prevalence of (male) violence against women. How the conclusion of
the spread of this phenomenon is being drawn is illustrated by the first European
survey by the EU Agency for Fundamental Rights (FRA) from 2014: direct inter-
views were conducted on the experiences of victimization with 42,000 women
from 28 EU countries, and, depending on the survey and wording of the questions,
between 9.6% and 67.8% of respondents reported to being exposed to some form
of psychological, physical or sexual violence during their lifetime from a partner
or other person (FRA, 2014: 15). Under violence is implied the psychological abuse
(widely understood). After the results were compared to the overall female popu-
lation in the EU, it was concluded that every third woman over the age of 15 (33%)
experienced physical and/or sexual violence, that one in five women (18%) had
experience of persecution, and that every other (55%) faced one or more forms of
sexual harassment (FRA, 2014: 167). Based on the results of the survey the meas-
ures and activities of EU bodies have been designed to prevent the violence against
women. According to the same methodology, the research was conducted in Serbia
in 2018 on the sample of 2023 women aged 18 - 74 - the weighted results lead to
the conclusion that 22% of women were victims of physical or sexual violence by
an intimate partner or non-partner (OSCE, 2019: viii).!

Therefore, the need for a more complete criminal law protection of women
from sexual violence, which is emphasized by the Istanbul Convention and ac-
cepted in EU acts, is one of the objectives of public policies designed to respond
to violence expressed in a sexual manner (sexualized violence), which is widely

1 Precisely because the results of the survey must serve as an excuse for an already decided-on
public policy, it is possible that the fact that data collection by a direct interview with a limited
number of women is cited as the most important argument that the findings are considered to
apply to the overall female population, even though the research is not based on a represent-
ative sample, there are no other studies to compare the results with, and official statistics are
dismissed as unreliable because women are often not inclined to report violence.
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understood as any sexual activity taken without the victim's consent or any gen-
der-oriented behaviour directed towards the gender, sexual identity, gender iden-
tity or the way that affiliation to such an identity is expressed by another person.
It is based on exploiting the imbalance of power between the perpetrator and the
victim that exists on different grounds: gender, age, physical strength, social and
economic status, etc. There seems to be nothing to object to advocating that in
the standardization of criminal law provisions it should be taken into account
that women's social inequality increases the risks of sexual violence against them.
However, changing the criminal law protection model does not necessarily mean
that more effective protections will be achieved in practice. In addition, it should
be borne in mind that these initiatives occur in the conditions of panic fear of
sexual criminality and in the environment of a new culture of punishment (the
consequences of punitive populism?) in which it is considered acceptable that
civil liberties of dangerous perpetrators — sexual psychopaths can be restricted by
(perpetual) preventive imprisonment (Mrvi¢ Petrovi¢, 2015) if they do not accept
chemical castration (Mrvi¢ Petrovi¢, 2015a). Therefore, it is necessary to look crit-
ically at what are the advantages and what are the deficiencies of the new concept
of sexual violence (rape) offered in the Istanbul Convention.

2. Sexual violence as a result of erroneous social communication

At a crucial time, the lawmaker in Republic of Serbia did not accept a change of
the model of criminal law protection of sexual integrity (women), from a model
of coercion to a model of consent. As if to say: sexual offences are historically and
traditionally understood only as crimes committed by coercion and - period! On
the other hand, the Istanbul Convention insists on the distinction of the voluntary
sex which is considered acceptable behaviour as opposed to sex without the con-
sent of another person, which is prohibited and punishable. Therefore, even in a
criminal law discourse, sexual intercourse or sexual activity must be understood
as a matter of choice and communication in a sexual situation (Wegerstad, 2021:
743). Such an approach will also be accepted in the latest EU directive, as arising
from Art. 5 of the Proposals that defines sexual violence (EC Proposal, 2022).

In Art. 36 the Istanbul Convention prescribes the obligation of the signatory
state to count, as an act of sexual violence - including rape — any sexual inter-
course or other sexual activity that a woman does not consent to, as well as inciting

2 Punitive (penalty) populism in terms of the demagogical process of patronising the public
opinion by creating public policies that insist on the exclusive social usefulness of applying
stricter punishment to to prevent certain types of criminality, usually with elements of vio-
lence or sexual offences.
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a woman to involuntarily participate in sex acts with a third party. A marital or
emotional relationship or an earlier spousal relationship must not be reasons to
exclude the punishment of sexual violence made against a woman by an (ex-)hus-
band or partner. Voluntary consent to sexual intercourse or sexual activity must
be the result of the free will of the person, which is evaluated in the context of the
circumstances.

The concept by which the unvoluntary sexual intercourse equates with the
violent behaviour is appropriate in the modern European cultural pattern of al-
lowed sexual behaviour. Objectively observed, any human action that under cer-
tain circumstances may have sexual meaning violates the sexual integrity and
privacy of the person to whom it is undertaken - it can be made permitted only
by the consent of that person. Therefore, sexual offences are standardized to in-
clude all invasions of privacy and sexual integrity of the injured party and are
scaled according to the severity of the psychological consequences that they cause.
Therefore, anything that is done against the will of the other, any sexual act, how-
ever minor (for example, a so-called illicit kiss) involves a certain coercion such
as a crime with an element of violence (Roberts, 1995: 91). In this sense, the defi-
nition of sexual violence from the Istanbul Convention is acceptable, and at the
same time provocative because it abandons traditional, now obsolete, division
into morally acceptable and unacceptable (“abnormal”) sexual behaviour. In a
way, the Convention could be considered a result of the process of liberalising the
sexual freedom and strengthening the sexual autonomy. This process has been
particularly intense for the past two decades, when, under the protection of the
concept of human rights, the attitude towards various forms of human sexuality
is changing. (Hercog, 2011: 195).

The concept of sexual violence promoted by the Istanbul Convention, seen
ideologically, is more advanced than the traditional model of coercion. At the
same time, according to some critics, it is proving to unstable and too demanding
(Valentiner, 2021: 706-707). The first reason is that with the changing of criminal
law model the task of criminal law in terms of protecting sexual integrity is be-
coming more complex. Paradoxically, the expansion of the space of sexual freedom
in the conditions of social idolatry of sexuality is accompanied by an increasingly
detailed criminal regulation of prohibited behaviour in this area. And the tran-
sition to a model of consent means that the criminal law grasp is spreading to all
those behaviours that have so far been in the “grey zone” - where the victim could
not actively confront the perpetrator but did not consent to the sexual act.

Agreeing to something involves social communication between actors and
agreeing on all (not just individual) sexual activities. Since sexual violence means
acting against the will of a passive subject, in psychological terms it can be seen
as a result of miscommunication between the perpetrator and the victim (man
and woman). This is very clear in examples where the perpetrator and the victim
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belong to different cultures, when these differences affect the perception of permis-
sible sexual behaviour, and even the perception of sexual assault. Also, it cannot be
ruled out that an objectively sexually neutral behaviour by an individual motivates
only the perpetrator, for pathological reasons, to undertake sexual assault (Us-
prich, 1987: 211). However, in sexual intercourse alone, when the sexual meaning
of the act is obvious to everyone, all other behaviours (illicit sexual acts, sexual
harassment, stocking) do not have to have a clearly expressed sexual connotation.
In such cases, judicial authorities would have to evaluate the sexual character of
the action according to social morality, the circumstances of the case, the char-
acteristics of the victim and the intent of the perpetrator.

The psychologically more appropriate new concept of sexual violence under
the Istanbul Convention complicates the proving of existence of a crime, especially
in the continental legal system, where the content of standards sexual intercourse
and sexual activity must be concretized by interpretation, when applying legal
qualifications. The privacy of sexual intercourse certainly makes it difficult to
prove the execution of a sexual offence, since the true nature of the relationship
between the perpetrator and the victim is known based on their testimony, while
material clues are rare. Therefore, it will be very difficult to assess whether and to
what point the victim's consent to any sexual activity existed and exactly to what
it was referring to, especially with the so-called tacit agreement tacit. The issue is
about questio facti, since a person cannot abstractly consent to sexual activity, but
agrees with a particular behaviour of another person, i.e., consent must only be
understood in the context in which it was given. The warning comes from Sweden,
where a change in the definition of rape has affected the rise in criminal charges
but a concurrent rise in acquittals is noted, suggesting that the criteria by which
the court deems consent is unclear, especially if reliable signs of non-consent are
lacking, while the victim's behaviour was ambivalent and could be understood as
having consented to sexual intercourse. (Wegerstad, 2021: 741).

It should be noted that throughout the European space, an adversarial model
of criminal proceedings has been accepted under common law, even though it is
not a feature of the continental legal system. The contradictory character of oral
inquest and the importance of personal evidence for the outcome of the criminal
proceedings makes it difficult for the victims of sexual offences to prove a crime,
because the content of their statements is crucial to proving a crime. The cross-ex-
amination technique aims to discredit the witness, as immoral and unreliable
— any detail from the victim's earlier private life will be put to the public for this
purpose, and her behaviour after the alleged crime is committed will be looked
upon. Therefore, there is a special need to provide protection from the so-called
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secondary victimization of victims’, especially of those belonging to “vulnerable
categories” such as children, young or disabled persons.

When conceptualizing sexual violence, the model of consent is shown to be
unstable when victims of sexual violence are people who cannot build or demon-
strate their will or who cannot properly interpret other people's sexual behaviour,
for example due to life inexperience or reduced cognitive abilities. In these situa-
tions, the concept popularly referred to as “no means no” is not applicable (when a
woman needs to clearly announce or demonstrate with adequate bodily movement
that she does not consent to sexual intercourse). Therefore, the increased criminal
protection of the sexual integrity of persons who are incapable of giving legally
relevant consent must be considered, even though they have the will to engage in
sexual intercourse. Insisting on their consent would mean their sexual exploitation
(Bryant, 1989: 133-134).

According to the Istanbul Convention, the focus is shifting to understanding
sexual intercourse as a communication process, and the act of violence is seen
because of misguided choice and communication in sexual situations. That's pre-
cisely why it's possible for there to be a rape from gross negligence, i.e., when the
perpetrator takes sexual action in the misconception about the victim's consent
for failing to sufficiently evaluate her behaviour. Swedish legislation (Wegerstad, s.
742) is one example of such regulation. Another example refers to Croatia, where
in 2011, under the influence of Anglo-Saxon law, the punishment was stipulated
for the delusion of the criminal act of rape, i.e. the rape from gross negligence
(Vuleti¢ & Sprem, 2019: 140-141).

An example of the excessive criminalisation in the area of sex crimes is pro-
vided by the German legislation, which was harmonised with the Art. 36 of the
Istanbul Convention in 2016. The descriptions of crimes of sexual assault, sexual
coercion and rape (i.e. rape, punishable adultery of a helpless person and illicit
sexual acts) were unified in Art. 177. Any unvoluntary act was understood to be a
punishable sexual act, and the victim's consent was not an expression of free will.
The legal-technical proceedings created a real conglomerate of different forms of
sexual violence whose legal qualifications are difficult to delimit, so it is deemed
that, despite good intentions, the criminalisation went too far (Eisele, 2017: 28, for
the opposite: Papathanasio, 2016: 139).

The Istanbul Convention aims to ensure the increased protection of women's
sexual integrity. But the criminal law, by decriminalizing homosexual sex, has
already undergone significant changes and adopted gender-neutral definitions
of sexual offences. Hence, the changes in the description of the characteristics of

3 Interms of the additional psychological trauma that a victim of a sexual offence suffers, due
to the absence of proper support and the relationship between the police and judicial author-
ities towards her during the criminal proceedings.
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sexual violence (rape) will apply to anyone who may be the victim of such a crime.
Moreover, a lawmaker can equate with sexual violence any other situation that can
be interpreted as unwelcome sexual intercourse, for example when the perpetrator
takes advantage of a minor, inexperience, mental disorder or helplessness of the
victim who, for different reasons, is unable to express a will or resistance. That is
why the changes to legal characterisations of rape or the introduction of a crime
of sexual violence have broader significance.

On the other hand, the communication model of consent was not designed to
distinguish between permitted and punishable sexual conduct and thus facilitate
the task of criminal law, but, according to Valentiner (2021: 707), to determine
what states must do to ensure basic conditions for sexual autonomy and protection
from sexual violence.

3. Tasks for domestic lawmaker

In the criminal legislation of the Republic of Serbia, it will be necessary to con-
sistently normatively shape the criminal protection of gender freedom and the
right to bodily “untouchableness”, pursuant to the Istanbul Convention. It will
not be enough that in the part of criminal law theory, as well as in court prac-
tice, it is deemed sufficient to use the norm of Art. 179 (sexual intercourse with a
helpless person) in a situation where the person did not consent or could not ex-
press consent to sexual intercourse (Crojanosuh, 2016: 8; IlIkymmnh, 2018: 68). The
implementation of the Istanbul Convention is legally and technically possible by
introducing a separate crime of sexual violence, if the change of existing concept
of rape is not wanted. Bearing in mind that the implementation of the Convention
should achieve educational goals and changes in the social attitude towards sexu-
al violence (against women), such an intervention by lawmakers would certainly
lead in a better way to the balancing of the legal position of persons who have not
consented to sexual intercourse and those who cannot give their consent (whether
they cannot express it or cannot freely decide on sexual intercourse) in relation to
the existing legal solution by which the balance is formally achieved by “levelling”,
i.e. by stipulating equal penalty ranges. To ensure as severe punishment as possi-
ble, the same special minimum penalties were set for different forms of crime, so
it was difficult to express the prescribed range of differences in their severity. For
example, for the basic form of rape (as well as all punitive sexual intercourse) a
sentence of five to twelve years in prison is stipulated, while for a more severe form
from Art. 178 Para. 3 that is qualified by a serious consequence or victim’s age
(and also for criminal acts from Art. 179 Para. 2 and Art. 180 Para. 2) a sentence
of five to fifteen years is stipulated.
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By defining new criminal offences in 2016 while retaining the old definitions
regarding criminal offences in Arts. 178-182, the internal coherence of the crim-
inal acts against sexual freedom has been violated. Not only is the group protec-
tive object no longer appropriate (crimes endanger self-determination, and not
only the freedom to engage in sexual relations), but instead of sexual intercourse,
archaic and complicated language terminology is used (“sexual intercourse and
an equal criminal act”).* The legislator would also have to reconsider the breadth
of the criminal procedure and, for example, in the criminal offence of sexual
harassment, should narrow the circle of passive subjects to persons who are more
severely threatened because they depend on the perpetrator or because, due to
age or disability, are unable to adequately confront him (Pordevi¢, 1918: 116). An
important question from the point of view of the practice is where to set a clear
limit on unpunishable sexual behaviour, to avoid pointless punishment, for exam-
ple, when very young people or people with diminished cognitive abilities enter
voluntary sexual relations, or when, through the internet, by mutual agreement, a
person who has just reached adulthood schedules a meeting with a minor, where it
is sufficient to appear at a meeting and this behaviour can fall under an exploita-
tion of a computer network or communication to commit crimes against sexual
freedom against a minor under Art. 185b of the KZ, and the perpetrator shall be
sentenced to at least six months in prison.

A good example of foreign law may be Slovenia 's criminal legislation (Kazen-
ski zakonik, 2012) which was changed on 30 June 2021 according to a “yes means
yes” model in a sense of legal qualifications of criminal acts of rape from Art. 170
and sexual violence form Art. 171. For both offences, it is characteristic that carry-
ing out an act (sexual intercourse or other sexual activity) is undertaken without
the victim's consent, while it is more difficult to punish for the above-mentioned
acts committed under coercion or blackmail. The protection of sexual integrity
complements the criminal offence of sexual abuse over a powerless person (Art.
172). A powerless person is considered to be a person who, due to mental illness,
temporary mental disorder or severe mental retardation, has been unable to give
relevant consent to sexual intercourse or other sexual activity. According to the
stipulated penalty of imprisonment (from one to eight years) a criminal offence
under Art. 172 is socially more dangerous and more serious than the basic forms
of rape and sexual violence for which a sentence of six months to five years in
prison is imposed.

4 The term “obljuba” (sexual intercourse in a modern sense) in terms of vaginal sex was used
in the Criminal Code of the Kingdom of Yugoslavia in 1929. (Uy6uncku, 1930). Similarly, the
name of the second offence ,,bludna radnja” (fornication) was retained in our legislation un-
til 2005, when the offence (inappropriately) was renamed “illicit sexual acts”. In the modern
language, neither expression is used.
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Adopting a new formulation of sexual violence in the KZ RS, possibly mod-
elled by the Slovenian solution, will be a simpler task than the obligation of the
state to ensure the effective application of legal solutions in practice, which will
require a new EU directive. It transpires that what has been done so far by stip-
ulating increasingly severe penalties for crimes of rape and punishable sexual
intercourse is not enough - legal changes will need to be carefully devised in or-
der to adequately and clearly determine the boundaries between permitted and
unpermitted sexual behaviour.

4, Conclusion

The adoption of the Istanbul Convention certainly symbolically demonstrates an
effort to influence the change in the cultural pattern of permitted sexual behav-
iour in the European space and imposes the need to harmonise the normative
dimension of sexuality in the sphere of criminal law according to these ideologi-
cal requirements. Switching from a model of coercion to a model of consent will
be more challenging for someone who in practice should apply new norms than
for a legislator. It shows that the new concept is not entirely clear, as it leaves too
wide a room for interpretation due to vague criteria for determining consent or
opposing the perpetrator. It will be especially difficult to assess the standard of
socially acceptable sexual behaviour today when strict moral rules do not impede
human sexual activity. Therefore, proving the existence of a crime is complicated,
as it will be difficult to provide constructive evidence, and the risks of secondary
victimization cannot be excluded due to the need to shed light on all the facts
related to her life and behaviour that may have caused the wrong reaction of the
perpetrator. However, the legislation of the Republic of Serbia will have to fully
adapt to the new concept. Therefore, one should not be under the illusion that
such a change will inevitably mean improving the position of victims of sexual
violence in practice and that maximum protection of sexuality is possible. Due to
the mutual similarity of legislation and the results of limited criminal intervention,
solutions accepted in Slovenian legislation are recommended.

When working on changes to legislation to fully implement the Convention,
the width of the criminal procedure and the internal coherence of crimes against
gender freedom should be reviewed, especially to eliminate the devastating im-
pacts of punitive populism directed at the perpetrators of sexual offences. It would
be necessary to clearly delimit the legal characteristics of similar crimes and stipu-
late more adequate penalty ranges for certain forms of the same crime. It should be
noted that the changes to criminal legislation pursuant to the Istanbul Convention
represent only one of a number of other obligations the state needs to fulfil in
relation to its citizens and victims of criminality. Activities are needed to change
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social consciousness by educating and informing citizens. As for victims of a sex-
ual crime, it will be necessary to ensure their more efficient access to justice and
to organise the support system.

Therefore, harmonising criminal law with the Istanbul Convention must not
be its own purpose - it should enable better protection of sexual self-determina-
tion and improve the procedural position and availability of justice to persons at
serious risk of becoming victims of sexual crimes. The EU directive's proposal
for protecting women from violence is currently counting on such effects to be
implemented by the Convention.
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