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Summary: On 16 February, the European Parliament and the EU Council arJopted. Regula,tion 
no.2020/2092 on general regime of conditionality for the protection of the Union budget. The main 
goal of the Regulation is to protect the Union budget against the breaches of the principles of the rule 
of law that affect or seriously risk affecting its sound financial managament or the protection of the 
financial interests of the Union. In February 2022 the EU Court of Justice rejected Hungary and Po­
land's actions for annulment of the Regulation. In this paper, the author analyzes the provisions of the 
Regulation and the relevant parts of the Court of Justice's judgment concerning the link between the 
obligation to respect EU values and the use of funds from the Union's budget. 
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AP BAAAHMHP 'fjYPH'R* 

BACHAHJE MAPKOBH'R* 

HETEPHTOPHJAAHAMAIDHHCKA CAMOYIIPABA 
Y PEIIYBAHQH CPBHJH 

HYIIPABHOCYACKAKOHTPOAA YIIPABE 

AflciiipaKifl: Hau,uoHallHU caBeiUu Hau,uoHallHUX MmvuHa cy o5nuK HeiUepumopujanHe MmtiuHcKe 
caMoyupaBe y Peuy5nuu,u Cp5uju upegBuljeHu yciUaBHUM ogpeg5aMa. IIpeMa cxBaiUa1-by YciUaB­
HOf cyga Cp5uje, oHu cy Hegp;1ca6Ha mena KojuMa ce upeHoce jaBHa o6naw.he1-ba. MMajyhu y Bugy 
ga uocmyuaK u35opa Hau,uoHanHux caBeiUa u 1-buxoBy pei ucmpau,ujy cupoaoge gpJJCaBHU opiaHu, 
Kao u ga ma mena, 5ygyhu ga cy Hocuou,u jaBHux o6naw.he1-ba, cuagajy y jaBHY yupaBy, aymopu 
aHallu3upajy KapaKiUep u Mofyhe goMeiUe yupaaHocygcKe KOHiUpone y 6e3u c HU30M uuiUa1-ba og 
3Hattaja 3a 1-bUXOBO KOHciUuiUyuca1-be u 1-bUX06 pag. IIocebHo ce y pagy pa3MaiUpa u meopujcKu 
uHiUpuiaHiUHa HagneJJCHocm YupaBHof cyga ga Bpw.u HopMaiUuBHY KOHiUpony ouw.mux aKaiUa 
Hau,uoHallHUX caBeiUa, Kao peifmeKc meopujcKux guneMa 6e3aHux 3a HagneJJCHocm u ocuef KOH­
mpone og cmpaHe YupaBHof cyga. 

Klbyime pe21u: HeiUepumopujanHa Ma1-buHcKa caMoyupaaa, Hau,uoHallHU caBeiUu Hau,uoHallHUX 
Ma1-buHa, YcmaaHu cyg, Yupa6HU cyg, HopMaiUu6Ha KOHiUpona. 

1.YBOA 

HeTep11Top11ja1rna ayT0HoM11ja/caMoynpaBa (HTA/HTC) ce y HajnrnpeM cM11-

cny MO)l{e pasyMeT11 Kao reHepw:IKl1 nojaM Koj11 o8yxBaTa pasnwrnTe Teop11je 11 

npaKce ocHa)l{J1Baiha 11 caMoop;pel)elba nojep;11H11x sajep;Hm.i;a, Hapoq11To Malb11H­

cK11x HaI.J;110HanH11X sajep;H111.J;a, Koje ce (npaKce 11 Teop11je - np11M. ayTOp) He op;­

Hoce Ha eKcKnys11BHY KOHTpony Hap; op;pel)eHOM Tep11Top11joM, Beh cy on11qeHe 

y npep;cTaBJbalhY KymypHor cerMeHTa nonyna1.J;11je Koja Hacrnlhyje TY Tep11Top11-

jy.1 HTA/HTC p;yro H11je 811na npep;MeT rneo8yxBaTHl1X HayqH11x CTyp;11ja 11 H11je 

· B11lll11 Hay<rn11 capap;HMK MHCTMTYTa 3a ynopep;Ho npaBo, Eeorpap; v.djuric@iup.rs. 
· McTpIDK:i.rnaq npm1paBHMK MHCTMTyTa 3a ynopep;Ho rrpaBo, Eeorpap; v.markovic@iup.rs. 
1 Ephraim Nimni, "The Conceptual Challenge of Non-Territorial Autonomy': The Challenge of Non-Ter­

ritorial Autonomy, Theory and Practice (eds. E. Nimni, A. Osipov and D. Smith), Peter Lang, Bern - Berlin, 
2013, CTp. 1. 
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rrocTana rroce8Ha o8nacT HayqHor 11CTpa)K11Balba. TaKaB ce rrp11cTyrr rrornep;lb11x 

rop;11Ha Melba 11 o8jaBlhyje ce cBe Betrn 8poja pa,n;oBa, an11 11 q11TaB11x cTy,n;11ja KOje 

cy y rroTrryHocT11 rrorneheHe 11cTpa)K11Balby HTA/HTC2 IIITO, c je,n;He cTpaHe, KO­
pecrroH,n;11pa ca xop1130HTaJIH11M yrropep;HorrpaBH11M III11pelbeM %TaKB11x 11HcT11Ty­

u;110HaJIH11x apaH)KMaHa, p;oK c ,n;pyre cTpaHe, HecyMlh11BO cBep;oq11 o TOMe p;a HTA/ 

HTC rrocrnje rroce8Ho rroJhe Hayqttor 11cTpa)K11Balba. Y OKB11py HayqHor 11cTpa­
)Kl1Balba HTA/HTC, 11cT11qe ce p;a caMocTaJIHa KaTerop11ja 11CTpa)K11Balba MO)Ke 

811T11 lbeHa rrp11rrap;HOCT p;oMeHy jaBHe yrrpaBe, jep ce OHa O,D;HOC11 Ha ayTOHOM­
He cy8-rncTeMe ,n;oHoIIIelba o,n;nyKa 11 BpIIIelba ycnyra Koj11 Mory 811T11 pa3JI11q11-

Tor paHra, op; KoprropaT11BH11X eHT11TeTa l1HTerp11caHl1X y ,n;p)KaBHY MaIII11Hep11jy, 

rrpeKo 113a8paH11x 11JI11 eKcrrepTcKMX Tena 11HKoprrop11paH11x y rrpou;ec p;oHoIIIelha 

o,n;nyKa (,,ap;M11H11CTpaT11BHa ,n;eM0KpaT11ja"), p;o HeBJiap;11H11x opraH113au;11ja Koje 

ce pep;OBHO cp11HaHrnpajy 113 8y1,1ern. Jep;HOCTaBH11je peqeHO, MO)Ke p;a 08yxBaT11 

HTA/HTC cxBaheHy Kao ,,HOBY jaBHY yrrpaBy" 11JI11 ,,11H,n;11peKTHY ap;M11H11cTpa­
u;11jy" y p;oMeHy KYJITypH11x 11 o8pa30BH11X rroJI11T11Ka, TO jecT Kao 11HcT11Tyu;11je 

Koje MaTep11janHe pecypce 11 ayTOp11rnT11BHa OBJiaIIIhelba ,n;o811jajy Ha perynapHoj 

ocHOB11, 3a pa3JI11KY op; 0811qHMX HeBJiap;11H11x opraH113au;11ja.3 YTBpD11Balbe p;a 
HTA/HTC q11He 11HcT11Tyu;11je o8pa3oBaHe no eTH11qK11M JI11H11jaMa 11/11n11 Koje 

p;enyjy y erno-KymypHoj ccpep11 11 Koje MaTep11janHe pecypce 11 ayTOp11TaT11BHa 
OBJiaIIIDelba ,n;o811jajy Ha perynapHoj OCHOB11, BO,D;11 3aKJhyqKy p;a OCHOBHY o,n;pe,n;­

H11D;Y HTA q11H11 rrocTOjalbe op;r0Bapajyh11x 11HcT11Tyu;11ja. ,[(aKJie, 8e3 caMopery­
n11pajyh11x ( O,D;HOCHO caMoyrrpaBH11X) l1HCT11Tyu;11ja TaKBa rrojaBa 11 He IIOCTOj11.4 

. Y TOM cM11rny, MO)Ke ce rrp11XBaT11T11 o,n;peDelbe rrpeMa KOMe HTA rro,n;pa3yMeBa 

caMoyupaBy zpyue oco5a Kpo3 cy5-gpJKaBHU eHmumem ca HemepumopujallHUM Ka­
paKmepoM y cmBapuMa Koje ce cMampajy BumallHUM 3a ogpJKaBal-be u peupogyK-
4ujy 1-bUXOBUX gucmuHKmuBHUX KyllmypHux oco5eHocmu Koje Mazy ga ce ogHoce 

2 Asbj0rn Eide, Vibeke Greni, Maria Lundberg, ,,Cultural Autonomy: Concept, Content, History and 
Role in the World Order': Autonomy: applications and Implications (ed. M. Suksi), Kluwer Law Interna­
tional, The Hague 1998, cTp. 251-276. K. Gal (ed.), Minority Governance in Europe, Local Government 
and Public Service Reform Initiative of the Open society Institute, Budapest 2002; E.Nimni, (ed.), Na­
tional Cultural Autonomy and its Contemporary Critics Routledge, London-New York 2005; Christo­
pher Decker, "Contemporary forms of cultural autonomy in Eastern Europe: recurrent problems and 
prospects for Improving the functioning of elected bodies of cultural autonomy", The Participation of 
Minorities in Public Life, Council of Europe Publishing, Strasbourg 2008, cTp. 101-112; Maria Ackren, 
Conditions for Different Autonomy Regimes in the World: a fuzzy-set application, Abo Akademi Univer­
sity Press, Abo 2009; T.H. Malloy, F. Palermo (ed.), Minority Accommodation through Territorial and 
Non-territorial Autonomy, Oxford, Oxford University Press, 2015.; T.H. Malloy, A. Osipov, B. Vizi (ed.), 
Managing Diversity Through Non-Territorial Autonomy, Oxford, Oxford University Press, 2015. 

3 Alexander Osipov, "Can 'non-territorial' serve as a category of analysis? Between 'thick' and 'thin' 
approaches': International Journal on Minority and Group Rights, 4/2018, cTp. 638-640. 

4 Tove H. Malloy, ,,Introduction': Managing Diversity Through Non-Territorial Autonomy, (eds. Tove 
H. Malloy, Alexander Osipov, and Balazs Vizi) Oxford University Press, Oxford, 2015, cTp. 5, 7. 
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Ha je3UK, Kyllmypy, pellu1ujy u!lu o5u1.faje ogpe'/jeHux zpyua. 5 JifaJio)KeHo o,n;peDelbe 
yrryhyje p;a ce cpoKyc rrpaBH11X 11CTpa)K11Balba y Be311 c HTA/HTC ycMep11 Ha rr11-
Talba KaKB11 cy Haq11H KOHCT11Ty11calba, rrpaBH11 IIOJIO)Kaj 11 OBJiaIIIli.elba, a T11Me 11 
rrpaBHa rrp11po,n;a cy8-,n;p)KaBH11X eHT11TeTa, TaqH11je l1HCT11Tyu;110HaJIHOf OKB11pa 

(Tena 11 apaH)KMaHa) rrocpep;cTBOM KOjMx ce HTA/HTC ocTBapyje, op;Horno BpIIIM. 

08n11u;M HeTep11TOp11janHe MaFb11HCKe ayTOHoM11je/caMoyrrpaBe rrocTOje M y 
Perry8nMu;11 Cp811j11 (p;albe PC). ITpeMa o,n;pe,n;811 qJI. 75. CT. 3. YcrnBa PC6

, rrp11-

rrap;HMu;11 MaFb11Ha Mory 113a8paTM rnoje Hau;110HaJIHe caBeTe (y p;albeM TeKcTy HC 

y op;roBapajyheM 8pojy 11 rrap;e)Ky) pa,n;11 ocrnapelba rrpaBa Ha caMoyrrpaBy y KYJI­
Typ11, o8pa3oBalhy, obaBeIIIrnBalhy 11 rny)KbeHoj yrr0Tpe811je311Ka11 rr11cMa. HaBe­

p;eHe 08nacT11 APYIIITBeHor )K11BOTa crroM11lhy ce 11 y qJI. 75. CT. 2. YcrnBa KOjMM je 
rrporrMCaHO p;a rryTeM KOJieKT11BH11X rrpaBa, rrp11rrap;H11u;11 Hau;110HaJIHl1X Malb11Ha, 

y CKJiap;y ca 3aKOHOM, Herrocpep;HO 11JIM rrpeKO CBoj11x rrpep;CTaBH11Ka, yqecTByjy y 

op;JiyqMBalby, Jt1JI11 caM11 o,n;nyqyjy 0 rrojep;MHMM IIJt1Talb11Ma Be3aH11M 3a CBojy KyJI­

Typy, o8pa3oBalbe, o8aBeIIITaBalbe 11 rny)KbeHy yrroTpe8y je311Ka 11 rr11cMa. Y TOM 
cM11CJiy, Hep;BocM11CJieHo je jarno p;a je peq o Hemepumopuja!lHoj caMoyupaBu Kao 

KOJleKmuBHOM Mal-bUHCKOM upaBy KOje ce peaJI113yje Kp03 rrpaBO p;a ce cpopM11pa­

jy Hau;110HaJIH11 caBeT11. lifa8op11 11 OBJiaIIIhelba HC Hau;110HaJIH11x Malb11Ha pery­
rr11caH11 cy 3aKOHOM 0 Hau;110HaJIHl1M caBeT11Ma Hau;110HaJIHl1X MaFb11Ha (y p;albeM 

TeKcTy 3HCHM).7 ITpaBHY rrp11po,n;y TMX Terra yTBp,n;110 je YcrnBH11 Cy,n; Cp811je y 
O,n;nyu;11 o ycTaBHOCT11 3HCHM.8 YcrnBH11 cy,n; je 3aKJhyq110 p;a ,,u3a5paHu caBem 
Ha4UOHallHe Mal-bUHe upegcmaBlba ... OHaj upaBHO yobllU1.feHU cy5jeKm KOMe Ce 3aKO­
HOM, ca1llaCHo 1.fll. 137. cm. 2. YcmaBa Mazy uoBepumu uojeguHa jaBHa OBllautneHJa 
y ocS!lacmu Kyllmype, oc5pa3oBa1-ba, oc5aBeutmaBa1-ba u cllyJK5eHe yuompe5e je3UKa u 
UUCMa'', mega ,,Ha4uoHallHU caBem HaJ1UOHallHe Mal-bUHe UMa KapaKmep ilocebHOl 
( HegpJKaBHol) mella - op1aHu3a4uje Kaja upegcmaBJba uHcmumy4uoHallHU ocS!luK 
uymeM Koza ce y YcmaBOM ymBp'/jeHUM ocSJZacmuMa gpywmBeHo1 JKUBoma Koje cy 
3Ha1.fajHe 3a 01.fyBal-be ugeHmumema Ha4uoHallHe Mal-buHe ( KyJZmypa, oc5pa3oBa1-be, 
oc5aBeutmaBa1-be u rnyJK5eHa yuompe5a je3uKa u uucMa), ocmBapyjy KOJZeKmuBHa 
upaBa Ha4uoHallHe MaHJuHe ( upaBo Ha caMoyupaBy) y muM ocS!lacmuMa, maKo 
wmo ce Ha4uoHaJZHOM caBemy 3aKoHoM uoBepaBajy ogpe'/jeHa jaBHa OBllautneHJa ga 

y1.fecmByje y oglly1.fuBa1-by UllU ga caMocmallHO oglly1.fyje o uojeguHUM uumaHJuMa 
u3 oBux o5JZacmu, Bogenu upu moMe, HapaBHO, pa1.fyHa o upupogu oBllautneHJa Koje 
ce uoBepaBa". ITpeMa o,n;pe,n;8aMa 3HCHCM, HC je rrpaBHO rr11u;e, a TO rnojcTBo 
cT11qe yrr11coM y op;r0Bapajyh11 Pemcrnp (qrr. 3. CT. 4. 3HCHCM -y p;alheM TeKcTy 

s Online Compendium Autonomy Arrangements in the World, January 2016, www.world-autono­
mies.info (np11cTynJbeHo 28. 4. 2022.). 

6 Ycrns Peny6rr11Ke Cp611je, CnyJJCDeHu inacHUK PC, 6p. 98/2006, 115/2021. 
7 3aKOH o Hau;110HaJIHJ1M caseT11Ma Hau;110HaJIH11x MaID11Ha, CnyJJCDeHu i1iacHUK PC, 6p. 72/2009, 

20/2014 - YC, 55/2014, 47/ 2018. 
8 0;n;nyKa YCTaBHor cy;n;a Cp611je IY3-882/2010, CnyJJCDeHu inarnuK PC, 6p. 20/14. 
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PHC). Ilp11n11KOM 113MeHa 11 p;orryHa 3HCHM 2018. 3aKoHop;aBau; je, y CKJiap;y c 
113JIO)KeHl1M pe30HOBalbeM YcTaBHor cyp;a, y 113BOpH11 TeKcT yHeo p;orryHe Koje ce 

op;Hoce Ha p;ecp11H11Calbe HC 11 lh11x0By rrpaBHY rrp11pop;y. ToM rrp11n11KOM y TeKcT 

je yBpnITeH qJI, 1a, rrpeMa q11jeM rrpBoM cTaBy je HC opraH113au;:Mja Kojoj ce 3aKo­
HOM rroBepaBajy op;peryeHa jaBHa OBJiarnhelba p;a yqecTByje y op;nyq11Balhy 11n11 p;a 

caMocTaJIHO op;nyqyje o rrojep;11H11M rr11Talb11Ma 113 08nacT11 KYJIType, o8pa3oBalba, 

o8aBernTaBalba 11 cny:>K8eHe yrroTpe8e je311Ka 11 rr11cMa y u;mny ocrnap11Balba Ko­
JieKT11BHl1X rrpaBa Hau;110HaJIHe Malb11He Ha caMoyrrpaBy y Tl1M 08nacT11Ma. Ilpe­

Ma qJI, 2. CT. 2. 3HCHCM, HC upegciUa6lba Hau;110HaJIHY Malbl1HY y HaBep;eH11M 

08nacT11Ma, yttecwayje y upo4ecy ogllyttuaaHJa 11n11 ogllyttyje o rr11Talb11Ma 113 T11x 
08nacT11. 

I1Majyh11 y B11p;y p;a rroCTyrraK 1138opa HC 11 lbl1XOBY pemcTpau;11jy crrpoBop;e 

p;p:>KaBH11 opraH11, Kao 11 p;a HC crrap;ajy y jaBHY yrrpaBy, rroce8aH rrpep;MeT rrpaB­
Hor 11cTpa:>K11Balha MO)Ke 811T11 yrrpaBHocyp;cKa KOHTpona rrocTyrralha Hap;Jie)KHJ1X 

Ap)KaBH11X opraHa rrp11Jil1KOM lbl1XOBOf KOHCT11Ty11calba, an1111 KOHTpona Hap; lbl1-
XOBl1M pap;OM. ql1Hl1 ce p;a je, y TOM CM11rny, a ITOJia3eh11 op; pernelba cap;p)KaHl1X y 

3HCHM, Moryhe 11p;eHT11cp11KoBaT11 Tp11 rpyrre rr11Talba - 1) yrrpaBHocyp;cKa KOH­

Tpona yrrpaBe y Be311 ca CTaTYCHl1M rr11Talb11Ma HC, 2) yrrpaBHocyp;cKa KOHTpona y 
rroCTyrrKy 1138opa HC 11 3) yrrpaBHocyp;CKa KOHTpona pap;a HC. 

2. YIIPABHOCYACKA KOHTPOAA Y BE3M CA 
CTATYCHMM IIMTAHJMMA 

YrrpaBHocyp;cKa KOHTpona yrrpaBe y Be311 ca cTaTycHl1M rr11Talb11Ma Hau;110HaJI­

H11x caBeTa MO)Ke p;a 08yXBaT11 KOHTpony rrocTyrralha Hap;Jie)KHl1X p;p)KaBHl1X op­

raHa rrp11n11KOM yrr11ca HC y op;r0Bapajyh11 PHC, pacrrynITalba HC 118p11calha113 
PHC. 

IIpeMa qJI, 3. CT. L 3HCHM, HC yrr11cyje ce y PHC Koj11 Bop;11 Ml1H11CTapcTBo y 

q11jeM p;enoKpyry cy rrornoB11lhYACKl1X11 Malbl1HCKl1X rrpaBa. IIpeMa Ba:>KeheM 3a­

KOHY o Ml1Hl1CTapcTBl1Ma,9 peq je o M11H11cTapcTBY 3a lhyp;cKa 11 Malb11HcKa rrpaBa 

11 p;pyrnTBeH11 p;11janor. IIpeMa CT. 2. 11cTor qJiaHa, HC yrr11cyje ce y PHC Ha OCHOBY 
rrp11jaBe 3a yrr11c, Kojy rrpep;cep;Hl1K HC rrop;Hoc11 M11H11cTapcTByy poKy op; rreT p;aHa 

op; Kap;a je rrpB11 ca311B HC 113a8pao rrpep;cep;H11Ka. Y3 rrp11jaBy 3a yrr11c rrop;Hom ce 

3arr11cH11K ca cep;H11u;e Ha Kojoj je KOHCT11Ty11caH rrpB11 ca311B HC, p;Ba rrp11MepKa 

cTaTyTa HC 11op;nyKao1138opy rrpep;cep;H11Ka (cT. 3). HC cT11qe CBojcTBO rrpaBHor 

n11u;a yrr11coM y PHC (cT. 4). Eyp;yh11 p;a je PHC jaBHa eB11p;eHu;11ja, 3HCHM je 

rrpep;B11p;eo 11 p;a cy rrop;au;11 Koj11 cy yrr11caH11 y PHC jaBH11 (cT. 5). Haq11H yrr11ca 
y PHC, Haq11H yrr11ca rrpoMeHe rrop;aTaKa Koj11 cy yrr11caH11 y PHC, Haq11H BOQelba 

9 3aKOH o MI1HI1CTapcrn11Ma, CllyJJCbeHu fllaCHUK PC, 8p. 128/2020. 
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PHC 11 cap;p)K11Hy 11 113mep; rrp11jaBe 3a yrmc rrporr11cyje Ml1Hl1CTap Hap;Jie)KaH 3a 

rrornoBe lhYACKMX 11 Malh11HcK11x rrpaBa (cT. 6). To je peryn11caHo IIpaB11JIHl1KOM o 
Haq11Hy yrr11ca 11 BOQelby pemcTpa Hau;110HaJIHl1X caBeTa. 10 IIocTyrraK yrr11ca HC 
y PemcTap peryn11caH je JtI qJI. 4. 3HCHM. IIpeMa TOM qJiaHy, pernelhe Koj11M ce 

op;nyqyje o rrp11jaB11 3a yrr11c y PHC p;oHom ce y poKy op; 30 p;aHa op; rrp11jeMa ypep;­
He rrp11jaBe. PoK 3a p;oHornelbe pernelba Koj11 je rrpep;B11ryeH 3HCHM Kopecrr0Hp;11pa 

orrrnTeM poKy 113 qJI, 145. cT. 2. 3aKoHa o orrrnTeM yrrpaBHOM rrocTyrrKy (y p;albeM 

TeKcTy 3YII) 11 rrpeMa KOMe je opraH p;y)KaH p;a 113p;a pernelbe HajKarn11je y poKy op; 

30 p;aHa op; rroKpeTalba rrocTyrrKa. Pernelbe Koj11M ce op;nyqyje o rrpwjaB11 3a yrr11c y 
PHC je KoHaqHo JtI rrpoT11B lbera ce MO)Ke rroKpeHyTM yrrpaBH11 crrop. 

I1aKo Ha113mep; p;oBOlhHO jacHa, 113JIO)KeHa op;pep;8a 11rraK 113a311Ba op;peryeHe 

Hep;oyM11u;e. AKO je pernelbe Ml1HMCTapcTBa HeraT11BHO, oHp;a je jaCHo p;a he rrpaBo 

Ha rroKpeTalbe yrrpaBHor crropa 11MaT11 rrop;Hoc11nau; rrp11jaBe. III Ta he ce, MeQyT11M, 

p;orop;11Tl1 Kap;a je op;nyKa Ml1H11CTapcTBa I10311Tl1BHa, OAHOCHO Kap;a je Ml1Hl1CTap­

CTBO no rrp11jaB11 yrr11cano HC y PHC? ,Ua Jil111 y TOj C11Tyau;11j11 rrocTOj11 rrpaBo Ha 
rroKpeTalhe yrrpaBHor crropa 11 KO 8w TO rrpaBo Morao p;a 11Ma? J13JIO)KeHa rr11Talha 
cy Ba)KHa 1111HTepecaHTHa 113 HajMalbe p;Be rpyrre pa3nora: 1) 11p;eHT11TeTcKo-rrpaB­

H11x KOjl1 811, rrp11Mepa pap;11, MOfJI11 p;a ce OAHOCe Ha I111Talbe aKTl1BHe Jier11T11Ma­

u;11je 3a rroKpeTalbe yrrpaBHor crropa Ha CTpaH11 8e3MaJio 60% rrp11rrap;H11Ka Malh11-
He Koj11 ce H11cy yrr11can11 Ha 811paqK11 crr11caK 38or 113ocTaHKa HaMepe p;a Malb11Ha 

Kojoj rrp11rrap;ajy yorrrnTe 11Ma HC, a HC 8yp;e 113a8paH no erreKTopcKoM Mop;erry 11 

8yp;e yrr11caH y pemcTap (B11p;eT11 rnep;eh11 op;elbaK) 11 2) cTaTyrno-rrpaBHl1X Koj11 
npo11cT11qy 113 MalbKaBOCTl1 rrojep;11H11x 3aK0HcK11x pernelha. q11H11 ce p;a ce Ha 

ocHoBy TyMaqelba 3aK0HcK11x op;pep;a8a MO:>Ke CTaTl1 Ha cTaHOBl1llITe p;a cy op;ro­
Bop11Ha113JIO)KeHa rr11Talba pa3n11q11T11. Ha11Me, y rnyqajy 11p;eHT11TeTcKo-rrpaBH11x 

pa3JIOra 811 ce MOfJIO pe30HOBaTl1 p;a 811 np11rrap;HMu;11 Malbl1He Koj11 Hl1CY )KeJieJIJtI 

p;a lbl1XOBa Malb11Ha 11Ma HC Tpe8ano p;a noKpeHy (ycTaBHa :>Kan8a) 11n11 p;a 11H11-

u;11pajy (HopMaTl1BHa KOHTpona) op;roBapajyhe rroCTyrrKe rrpep; YcTaBHMM cyp;oM, 

AOK 811 y crryqajy CTaTycHo-rrpaBHl1X pa3JIOra Tpe8aJIO CTaTJtI Ha CTaHOB11llITe p;a 

noCToj11 npaBo Ha noKpeTalbe yrrpaBHor crropa 11 y rnyqajy rro311Tl1BHor pernelha 
M11H11cTapcTBa. 

3aKOH He op;peryyje poK y KojeM ce rrop;Hom Ty)K8a rrpoT11B pernelha o yrr11cy 
y PHC. Tpe8arro 811 cTaT11 Ha cTaHoB11rnTe p;a Ba:>Ke orrrnT11 poKoB11 rrpep;B11ryeHM 

qJI, 18. 3aKoHa o yrrpaBH11M cnopoB11Ma (y p;alheM TeKcTy 3YC) 12
, TaqH11je p;a ce 

Ty)K8a ITOAHOCl1 y poKy op; 3 0 p;aHa OA p;aHa AOCTaBJbalha yrrpaBHOf aKTa CTpaHu;11 

Koja je ITOAHOCJ1, 11Jil1 y poKy op; 60 p;aHa OA p;aHa AOCTaBJbalba pernelba CTpaHu;11 y 

10 IlpaB11nH11K o HatmHy yn11ca 11 BO~elhy pemcTpa HaQMoHanHMX caBeTa, Cll. fllacHUK PC, 8p. 

72/2014 J1 61/2018. 
11 3aKOH o onuneM ynpaBHOM nocTynKy, Cll. fllaCHUK PC, 8p. 18/2016 11 95/2018 ayTeHTliPIHO 

TyMaqeIDe. 
12 3aKoH o ynpaBHMM cnopos11Ma, Cll. fllaCHuK PC, 8p. 111/2009. 
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rnyqajy .n;a Ty)K8y no.n;Horn 3ali1HTepecoBaHo ;rnn;e KOMe pernelhe Hli1je .n;ocTaBJbeHo. 

Yrnpl)Ii1Balhe Tli1X poKoBa je Ba)KHO, Hapo1Ili1TO y rnyqajy .n;a Ty)K8y no.n;Horn 3ali1H­

TepecoBaHo 1rnn;e KOMe pernelhe Hli1je .n;ocTaBJbeHo, jep he oHo Kao TY)Kli1Jian; Mohli1 

.n;a ca3Ha .n;a je HC y1rncaH y pemcrnp, aJili1 je noTpe8Ho .n;a li1Ma .n;~BOJbHO BpeMetta 

.n;a li13Bprnli1 YBM.n; y peneBaHTHY .n;oKyMeHTan;Mjy rrpe rro.n;Hornelha Ty)K8e. 

HC ce npeMa 'Ill. 4. CT. 3. 3HCHM ym1cyje y PHC li1CTor .n;aHa Ka.n;a ce .n;oHe­

ce pernelbe o ynMcy y PHC. 1i1Majytm y BM.n;y, c je.n;He cTpaHe, MoryhHocT Bol)elha 

ynpaBHor cnopa, a cne.n;cTBeHo TOMe li1 noHli1llITaBalha qaK li1 rro3li1Tli1BHor perne­

Iha o yrrMcy 'lli1ja 8Ii1 rrorne.n;Mn;a bMna ry8MTaK npaBHor cy8jeKTli1Bli1TeTa li1, c .n;pyre 

CTpaHe, MoryhHocT .n;a HC KOjli1 je cTeKao CBojcrno rrpaBHor JIMn;a .n;o eBeHTyanHor 

IIOHli1llITaBalha pernelha o y1rncy y PHC IIO'IHe .n;a Bprnli1 OBJiarnhelha Kaja cy MY 

noBepeHa 3HCHM, rra 'laK li1 ornyje o.n;pel)eHe ycrnHoBe, 'lli1Hli1 ce nom'IHli1M li1 

Ii1cnpaBHli1jli1M .n;a je 3HCHM nponMcao .n;a ce ynMc y PHC Bprnli1 Ka.n;a pernelhe o 

y1rncy nOCTaHe i1paBOCHaJICHO. 

O.n;pe.n;8oM 'IJiaHa 40. CT. 1. 3HCHM npe.n;BMl)eHli1 cy rnyqajeBli1 Ka.n;a MMHM­

crnpcrno CBojMM pernelheM pacnyrnrn HC. Peq je o rne.n;ehli1M rnyqajeBli1Ma: 1) aKo 

HOB ca3MB HC He 8y.n;e KOHCTli1Tyli1caH y poKy o.n; 30 .n;aHa o.n; yrnpl)MBalba KOHa'IHMX 

pe3ynrnrn M36opa; 2) aKo nocTyrraK M38opa HC 8y.n;e o8ycTaBJbeH; 3) aKo HC He 

3ace.n;a .n;y)Ke o.n; rnecT Mecen;M; 4) aKo HC He li13a8epe npe.n;cep;HMKa y poKy o.n; 30 

.n;aHa o.n; KOHCTMTYJ1Calha Mllli1 o.n; rrpecTaHKa cpyHKIJ;li1je paHMjeM rrpe.n;ce.n;HMKy; 5) 
aKo ce 8poj 'IJiaHoBa HC cMalhli1 Mcno.n; nonoBMHe, jep Ha M38opHMM JIMCTaMa HeMa 

KaHp;M.n;arn 3a Koje no.n;HocMon;M li136opHii1X Jili1CTa Hli1CY .n;obMJIM MaH.n;aT. AKo ce rra-

. )KJbMBli1je came.n;ajy li13JIO)KeHli1 rnyqajeBM, oH.n;a ce MO)Ke 3aKJbflIMTli1 .n;a ce jep;Hli1M 

.n;eJIOM O)J;HOCe Ha CTaTycHe pa3Jiore pacrryrnTalba (M30CTaHaK KOHCTli1TYMCalba 

HC, li130CTaHaK 3ace.n;alha y nepMo.n;y .n;y)KeM o.n; rneCT Mecen;li1 M li130CTaHaK M38opa 

rrpe.n;cep;Hli1Ka y onpe.n;eJbeHOM poKy), .n;oK cy .n;pymM .n;enoM norne.n;Mn;a pernelha o 

M38opMMa HC ( o8ycTaBJbalhe rrocTynKa M36opa M cMalhelhe 8poja qnaHoBa MC­

rro.n; nonoBli1He, jep Ha li136opHMM JIMCTaMa HeMa KaHp;M.n;arn). O pacnyrnrnlhy HC 

MMHli1CTapcrno .n;oHorn pernelhe. ITpeMa 'Ill. 40. cT. 2. 3HCHM, HC je pacrryrnTeH 

Ka.n;a Mli1Hli1CTapcTBO o TOMe .n;oHece pernelhe. To pernelhe je KOHa'IHO M rrpoTMB 

Ibera ce MO)Ke noKpeHyTM ynpaBHM cnop. 1i1Majyhli1, c je.n;He cTpaHe, y BMAY .n;a je 

HC pacnyrnTeH .n;oHornelbeM pernelha, a .n;a ce, c .n;pyre CTpaHe, rrpoTMB TaKBor pe­

rnelha MO)Ke BO)J;MTM ynpaBHM cnop, HaMehe ce 3aKJbyqaK .n;a 8M BMrne norMKe M 

onpaB.n;alha bMno .n;a je 3HCHM rrpep;Bli1p;eo .n;a ce HC pacnyrnrn no upaaoCHaJJCHo­

cUi.u TaKBOr pernelha. 3aMcTa HeMa MHoro CMli1CJia .n;a ce je.n;aH ca3li1B HC pacnycTli1, 

llITO 3a co8oM nOBJia'IM HM3 rrpaBHMX rrorne.n;Mn;a, a .n;a IIOCTOjM MoryhHOCT .n;a ce 

pernelhe KOjli1M je o pacnyrnrnlh y o.n;nyqeHo rroHMllITli1 y yrrpaBHOM cnopy. 

YrrpaBHli1 crrop rrpoTMB pernelha o pacnyrnrnlhy je pe.n;oBaH ynpaBHM crrop y 

KOMe Ba)Ke CBM onrnTli1 poKoBM 3a Bol)elhe crropa. AKTMBHY nemTMMan;Mjy MMajy 

CBM 'IJiaHOBM pacrryrnTeHor caBeTa, anli1 ce nocTaBJba nMTalhe .n;a JIM je MMa jorn 

HeKo, npMMepa pa.n;M, ycrnHoBa Kojy je ocHoBao HC, JIMn;a aHfa)KOBaHa y TaKBMM 
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yCTaHoBaMa, rra qaK li1 Hap;Jie)KHO jaBHO npaBo6paHMJiallITBO y CMli1CJIY 'Ill. 11. CT. 

4. 3YC, jep TaKBMM aKTOM Mory .n;a 8y.n;y ITOBpel)eHa li1MOBMHCKa rrpaBa M MHTepern 

Peny8nMKe, noKpajMHe MJili1 jep;li1HMn;e noKaJIHe caMoyrrpaBe y rnyqajeBMMa Ka.n;a 

cy oHe, 3aje.n;Ho ca HC, ornoBane HeKy ycrnHoBy. ,Upyro IIli1Talhe Koje ce HaMe­

he y Be3li1 ca yrrpaBHMM cnopoM npoTMB pernelba o pacrryrnrnlhy HC jeCTe .n;a JIM 

ce ynpaBHli1 cnop MO)Ke BO)J;li1Tli1 aKo MMHli1CTapcTBO He pacnycTli1 HC, a nocTojli1 

npe.n;nor .n;a ce TO Y1IMHli1, Ta'IHMje aKo cy McnylheHli1 yrnoBM 3a pacnyrnrnlhe HC, a 

yrrpaBa hyTM. qMHM ce .n;a Ha'leno Bna.n;aBMHe npaBa HaJia)Ke .n;a ce Ha o6a nMTalha 

.n;a no3MTli1BaH o.n;roBop. 

Y Be3li1 ca yrrpaBHli1M crropoM rrpoTMB pernelha o pacnyrnrnlhy HC 8Ii1 Tpe6a­

no flIMHMTM jorn je.n;Hy Ba)KHY HarroMeHy. Mel)y pa3JI03MMa Koje 3aKoH HaBO)J;li1 3a 

pacnyrnrnlhe noce6Hy na)KihY 3aBpel)yje pacnyrnrnlhe y rnyqajy .n;a nocTynaK li13-

8opa HC 8y.n;e o8ycTaBJbeH. By.n;yhli1 .n;a je nocTyrraK o6yCTaBJbalha peryrrMcaH M 'Ill. 

106. 3HCHM, npeMa KOMe M38op no eJieKTOpCKOM Mo.n;enyy npBOM CTeneHy MO)Ke 

.n;a o6ycTaBli1 o.n;6op, a y .n;pyroM cTerreHy KoMMrnja, llITO MO)Ke .n;a 6y.n;e rrpe.n;MeT 

rroce6Hor ynpaBHor cnopa, jarno je .n;a je y o.n;pe.n;6li1 'Ill. 40. 3HCHM li130cTaBJbe­

HO o.n;pel)elhe rrpeMa KOMe 8M MMHMCTapcrno Mamo .n;a pacrrycTM HC caMo aKo je 

nocTynaK li136opa upaaoCHaJICHO o6ycrnBJbeH. qMHM ce .n;a 8li1 y npli1MeHli1 3HCHM 

Tpe8ano li1CKJbY'IMBO CTajaTM Ha M3JIO)KeHOM CTaHOBli1llITy . 

qnaH 48 3HCHM ypel)yje nMTaibe 6pMcalha HC M3 PHC. HC ce 6pli1rne M3 Pe­

mcTpa y rnyqajy .n;a 8y.n;e pacrryrnTeH 38or o6ycTaBJbalba nocTynKa M36opa, Kao M 

y rnyqajy .n;a HC 8y.n;e pacrryrnTeH 38or Tora rnTo je 8poj IheroBli1X qrraHoBa cMalheH 

li1CIIO)J; IIOJIOBMHe, jep Ha M38opHMM JIMCTaMa HeMa KaHp;li1p;aTa 3a KOje nop;HOCli10IJ;M 

M38opHii1X Jili1CTa HMcy .n;o8li1JIM MaHp;aT. ITpeMa 'Ill. 48 CT. 2, 8pli1CalheM li13 PHC HC 

ry8li1 CBojcrno rrpaBHor JIMn;a. 0 6pMcalhy M3 PHC Mli1HMCTapcrno .n;oHorn rroce8-

HO pernelhe, a HC ce, rrpeMa CT. 3. MCTor qnaHa, 6pli1rne MCTor .n;aHa Ka.n;a MMHM­

cTapcTBO .n;oHece pernelhe. TaKBO pernelhe je npeMa CT. 5. KOHa'IHO li1 rrpoTli1B Ibera 

ce MO)Ke noKpeHyTM ynpaBHli1 crrop. 1i1Majyhli1 y BMAY 3HaqajHe rrocrre.n;Mn;e ry8Ii1TKa 

CBojcrna rrpaBHOf Jili1n;a Koje, li13Mel)y OCTaJIOr, o8yXBaTajy M ry6MTaK li1MOBMHe M 

MoryhHocT .n;a ce y ynpaBHOM crropy rroHMllITM pernelhe o 8pli1calhy M3 PHC, 'lli1Hli1 

ce .n;a 8Ii1 8Mrro McrrpaBHli1je .n;a je 3HCHM nponMcao .n;a ce 6pli1calhe crrpoBop;li1 no 

i1paBOCHaJICHOCUi.U pernelha 0 bpMCalhy. 

Y Be3M ca ynpaBHMM cnopoM npoTli1B pernelha o 8pli1calhy nocTaBJba ce 

nli1Talhe aKTMBHe nemTli1Man;Mje 3a IheroBo Bol)elhe. Hali1Me, .n;a JIM bM Tpe6ano 

rrpMXBaTMTli1 .n;a aKTli1BHY Jiefli1Tli1Man;li1jy 3a no.n;Hollielbe Ty)K6e y yrrpaBHOM crropy 

y TaKBoj rnTyan;MjM li1Majy li1 JIMn;a Koja cy noKpeHyrra yrrpaBHli1 crrop rrpoTMB pe­

rnelha o pacrryrnTalhY Koje je rrpeTxo.n;Mrro pernelhy o 6pMcalhy, a Koja Hli1CY ycrrena 

y CBOM Ty)K8eHoM 3axTeBy. HaqerrHo nocMaTpaHo, ynpaBo 38or 3Ha'laja ry8MTKa 

CBojcrna npaBHor JIMn;a M nocne.n;Mn;a Koje TO ca co8oM HOCli1, Tpe8ano bli1 cTaTli1 

Ha cTaHOBMrnTe .n;a cy M TaKBa rrMn;a aKTli1BHo nerMTli1Mli1CaHa. TaKol)e, noCTaBJba 

ce IIMTalhe .n;a JIM 8pli1calbe HC li13 PHC .n;aHoM .n;oHornelha pernelha o 8pMcalhy 
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oMoryhaBa JIMrncneH,n;eHqMjy npe,n; YnpaBHMM cy,n;oM. HaMMe, 8y,n;yhM ,n;a MMHM­

crnpcrno MO)l{e ,n;a pacnycTM HC M y rnyqajy ,n;a nocTynaK M38opa jom JEeK HMje 

npaBocHa)l{HO o8ycTaBJheH M ,n;a HaKoH Tora ,n;oHoce pemelhe o 8pMCalhy M3 PHC, a 

,n;a, ca ,n;pyre cTpaHe, o8ycTaBJbalhe M38opa no eJieKTopcKOM Mo,n;eJiy MO)l{e ,n;a 8y,n;e 

npe,n;MeT noce8Hor ynpaBHor cnopa, jarno je ,n;a 8M ce npe,n; YnpaBHMM cy,n;oM Moma 

MCTOBpeMeHO BO,IJ;MTM ,IJ;Ba cy,n;cKa qMjM je npe,n;MeT cymTMHCKM MCTOBeTHa CTBap! 

3. YITPABHOCYACKA KOHTPOAA Y IIOCTYITKY M3EOPA 

3HCHM y qJI. 29. nponMcyje ,n;a ce qJiaHOBM HC 8Mpajy Ha Henocpe,n;HMM M3-

8opMMa MJIM nyTeM eJieKTOpCKe cKynmTMHe, ,n;a ce Henocpe,n;HM M38opM 3a qJiaHo­

Be HC o,n;p)l{aBajy Ka,n;a je 24 qaca npe pacnMCMBalha M38opa y noce8aH 8MpaqKM 

cnMcaK HaqMoHaJIHe MalhMHe (y ,n;alheM TeKcTy IIEC) ynMcaHo BMme o,n; 40% npM­

na,n;HMKa HaqMOHaJIHe MalbMHe npeMa nocJie,IJ;lbeM nonMcy CTaHOBHMlllTBa, M ,n;a 

ce M38opM nyTeM eJieKTopcKe cKynmTMHe o,n;p)l{aBajy aKo HMcy McnylheHM yrnoBM 

3a Henocpe,n;He M38ope M aKo ce norne pacnymTalha HC HOBM M38opM pacnMcyjy 

y poKy o,n; 60 ,n;aHa o,n; pacnymTalha. OcMM McnylhaBalha YcTaBOM M 3aKOHOM npo­

nMcaHMX onmTMX yrnoBa 3a CTMqalhe aKTMBHor 8MpaqKor npaBa, noce8aH yrnoB 

3a CTMqalhe aKTMBHor 8MpaqKor npaBa je ynMc y IIEC. IlacMBHO 8MpaqKo npaBo 3a 

M38op HC MMa npMrra,n;HMK HaqMoHaJIHe MalhMHe KojM McnylhaBa ycJioBe 3a aKTMB­

HO 8MpaqKo npaBo M He o8aBJba o,n;pel)eHe jaBHe <l>YHKqMje. IlpeMa qJI, 38 3HCHM, 

CBe nornoBe opraHM30Balha M cnpoBol)elha M38opa 3a HC o8aBJhajy MMHMCTap­

CTBO M opraHM 3a cnpoBol)elbe M38opa, y CKJia,n;y ca TMM 3aKOHOM. J1MajyhM y BM,IJ;y 

3Haqaj Henocpe,n;HMX M38opa M qMlheHMqy ,n;a ce BellMHa HC 8Mpa Ha rnj HaqMH, 

,n;alba aHaJIM3a he 8MTM ycMepeHa caMo Ha nMTalba ynpaBHocy,n;cKe KOHTpoJie y no­

cTynKy Henocpe,n;HMX M38opa. 

IlpBa pa,n;lha y nocTynKy cpopMMpalha HaqMoHaJIHor caBeTa je o8pa30Balhe 

ITBC. ITBC 3a M38op HC 08pa3yje ce Ha 3axTeB KOjM Mopa ,n;a no,n;p)l{M HajMalhe 

5 % nyHoJieTHMx rrpMna,n;HMKa HaqMoHaJIHe MalhMHe npeMa norne,n;lheM nonMcy 

CTaHOBHMlllTBa, c TMM ,n;a lbMXOB 8poj He MO)l{e ,n;a 8y,n;e MalbM O,Il; 300. qJiaHOM 44. 

CT. 5. 3HCHM rrpe,n;BMl)eHo je ,n;a MMHMCTapcrno o,n;8Mja 3axTeB 3a o8pa3oBalhe 

ITBC aKo ce no,n;HoCMJiaq 3axTeBa He cMaTpa HaqMoHaJIHOM MalhMHOM y CKJia,n;y 

ca 3aKOHOM MJIM aKO 3aXTeB HMje no,n;p)l{aO noTpe8aH 8poj npMna,IJ;HMKa MalbMHe. 

Pemelhe MMHMCTapcTBa je KOHaqHo M npoTMB lbera ce MO)l{e noKpeHyTM ynpaBHM 

cnop. IlMTalbe Koje ce MO)l{e nocTaBMTM y Be3M c OBMM yrrpaBHMM cnopoM jecTe KO 

8M Morao 8MTM aKTMBHO JierMTMMMCaH 3a lberoBo noKpeTalhe. KoHKpeTHMje, ,n;a 

JIM 3aKoHcKa pemelha 3Haqe ,n;a je noTpe8Ho ,n;a qeJia rpyna Kojy MMHMcrnpcTBo 

He CMaTpa HaqMOHaJIHOM MalbMHOM M3a8epe OBJiamheHor npe,n;CTaBHMKa KOjM 

8M y MMe rpyne BO,IJ;MO cnop (noce8Ho y KOHTeKCTY 3aKOHCKOr o,n;pel)elba HaqM­

OHaJIHe MalbMHe KOjM 3axTeBa M pecneKTa8MJIHY 8pojHOCT ), KaKO 8M ce o,n;pe,n;MJIO 

KO 8M Taj npe,n;cTaBHMK 8Mo, MJIM je ,Il;OBOJbHO ,n;a nO,IJ;HOCMJiaq 3axTeBa, CXBaheH 
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Kao npoqerna 3aje,n;HMqa, no,n;Hece Ty)l{8y? 13 TaKol)e, Momo 8M ce ,IJ;McKyToBaTM M 

o o8pHyTOj rrpaBHoj rnTyaqMjM - ,n;a ce Kao TY)KMJiaq y ynpaBHOM cnopy noja­

BM cpM3MqKo MJIM npaBHO JIMqe, MJIM KOJieKTMBMTeT 8e3 CBOjCTBa npaBHOr JIMqa, c 

TBp,Il;lhOM ,n;a je M1:rnMtTapcTBo, npMXBarnjyhM 3axTeB 3a o8pa3oBalbe ITBC, a TMMe 

M nocpe,n;Ho npM3HajyhM o,n;pel)eHy HaqMoHarrHy MalhMHy, npeKpmrrno HeqMja npa­

Ba, jep TY)l{MJiaq cMaTpa ,n;a Ta rpyna HMje MalhMHa M o,n;8Mja ,n;a ce ,n;p)l{aBa npeMa 

lbOj O,Il;HOCM Kao npeMa MalbMHM. y CBaKOM rnyqajy, M3JIO)KeHa 3aKOHCKa pemelba 0 

cpopMMpalhy ITBC Mory YnpaBHM cy,n; ,n;oBecTM y (He3axBaJIHy) rnTyaqMjy ,n;a yTBp­

l)yje ,n;a JIM ce je,n;Ha rpyna MO)l{e CMaTpaTM HaqMoHaJIHOM MalbMHOM. 

YnpaBHocy,n;cKa KOHTporra pa,n;a MMHMcrnpcTBa Moryha je M y Be3M c ynMCOM, 

8pMcalbeM M 3aKJbyqelheM ITBC, jep cy TO pa,n;lhe y KOjMMa MMHMCTapcTBo rro­

cTyrra Kao ,n;pyrocTeneHM opraH ( o,n;Jiyqyje y po Ky o,n; 15 ,n;aHa o )KaJI8aMa Ha yrrMc 

MJIM 8pMcalbe M3 ITBC KOjM BO,IJ;M opraH je,n;MHMqe rroKarrHe caMoynpaBe), MJIM Kao 

je,n;MHM opraH (3aKlhyqelhe ITBC BpmM 72 qaca npe M38opa noce8HMM pemelbeM 

npoTMB Kora ce MO)l{e rroKpeHyTM ynpaBHM cnop). 

IlpeMa 3HCHCM, ocTarre pa,n;lbe y nocTynKy M38opa cnpoBO,IJ;M M38opHa a,n;­

MMHMCTpaqMja (Peny8JIMqKa M38opHa KOMMrnja - ,n;albe PMK, 8MpaqKM o,n;8opM M 

o,n;8op KojM cnpoBO,Il;M eJieKTOpCKe M38ope). By,n;yhM ,n;a ce Henocpe,n;HM M38opM 3a 

HC cnpoBo,n;e no JIMCTaMa, PMK, no no,n;Homelhy CBaKe rrMcTe, Hajrrpe McnMTyje 

,n;a JIM oHa MMa M3Berne He,n;ocTaTKe. qJiaH 78. CT. i 3HCHM npe,n;BMl)a ,n;a PMK, 

Ka,n;a YTBPAM ,n;a M38opHa JIMCTa HMje no,n;HeTa 8JiaroBpeMeHo, ,IJ;OHOCM pemelbe o 

o,n;8aqMBalhy M38opHe rrMcTe. CTaBOM 2. McTor qJiaHa npe,n;BMl)eHo je ,n;a PMK, Ka,n;a 

YTBPAM ,n;a M38opHa JIMCTa ca,n;p)l{M He,n;ocTaTKe KOjM OHeMoryhyjy lbeHo nporrra­

melbe, y poKy o,n; 24 qaca o,n; lbeHor npMjeMa, ,IJ;OHOCM 3aKJbyqaK KojMM npe,n;rraraqy 

M38opHe rrMcTe HaJia)l{e ,n;a, HajKaCHMje y poKy o,n; 48/qacoBa o,n; qaca ,n;ocTaBJbalba 

3aKJbyqKa, OTKJIOHM Te He,IJ;OCTaTKe. y 3aKJbyqKy ce npe,n;Jiaraqy M38opHe JIMCTe 

yKa3yje Ha HaqMH OTKJialbalha He,n;ocTaTaKa. AKo yTBp,Il;M ,n;a He,n;ocTaqM HMcy OT­

KJIOlbeHM, MJIM HMcy OTKJIOlheHM y nponMcaHOM poKy, PMK, y Hape,n;HMX 48 qacoBa, 

,n;oHorn pemelhe o o,n;8Mjalhy rrporrramelba M38opHe JIMcTe. Ba)l{HO je MCTabM ,n;a 

3HCHM He npe,n;BMl)a MoryhHocT ynpaBHe Ty)l{8e npoTMB TaKBor pemelba PMK-a. 

Hat.IeJIHO nocMaTpatto, TaKBa Ty)l{8a 8M 8MJia ,IJ;03BOJbeHa, 8y,n;yh11 ,n;a MoryhttocT 

Bol)elba ynpaBHor cnopa y TOM rnyqajy HMje 3aKOHOM MCKJbyqeHa. C ,n;pyre naK 

CTpaHe, Ba)l{HO je MCTahM ,n;a y o,n;pel)eHMM CJiyqajeBMMa nocTOjM MoryhHOCT ,n;a 

1
3 J13 je3vrqKor Ty-Maqea.a M3JIO)KeHor p;ena op;pep;be qn. 44. CT. s c11ep;11110 611 p;a ce nop;HOCMo:o;eM 

3ax:Tesa ex lege cMaTpa q11Tasa Hau;MoHarrHa MaIDMHa! Pa3yMe ce, TaKBO Ty-Maqea.e Hvrje HM rrorvrqKvr, HM 
c11cTeMCKM op;p)KMBO. HarrpocTO, Kao 11 y p;pyrttM crryqajeBMMa rrocTojalha rrpou;eCHonpasHe 3ajep;H11u;e 

y yrrpaBHOM IlOCTynKy, TaqHMje rnTya:o;Mje Kap;a ,D;Ba MJIM BMIIIe rrvr:o;a MCTyrrajy rrpeMa opraHy y MCTOM 
ynpaBHOM rrpep;MeTy 3aje,D;HJ.1qKJ1, Kao jep;Ha CTpaHKa pap;M OCTBapMBaa.a MCTOr npasa MJIM npasHor 
MHTepeca, V1 y OBOM crryT.Iajy bM Tpebano CTaTM Ha CTaHOBMilITe p;a ce IlO,D;HOCMOIJ;eM 3axTeBa CMaTpa 
rrpo:o;eCHa 3ajep;H11u;a nop;Hornrrau;a M3jasa KojMMa ce rrop;p)KaBa 3axTeB 3a obpa3osaa.e rrocebHor 611-
paT.IKor crr11cKa. O TaKBOM cxsarna.y npou;ecHe 3ajep;Hvru;e - ,IJ,paraH MMrrKOB, ,,florro)Kaj CTpaHKe y 

yrrpaBHOM nocTynKy': 36opHuK pagoaa IlpaaHof <ftaKy11Ut.eUt.a y HoaoM Cagy, bp. 3/2005, CTp. 243. 
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O,DJiyKa YnpaBHor cy,ri;a o (He)3aKoH11TocT11 TaKBOr pemelba HeMa H11KaKBe no­
rne,ri;11u;e no 1138opH11 npou;ec. Ha11Me, PJ1K yTBp1)yje 3811pHy 1138opHy n11cTy Haj­
Karn11je ,ri;eceT ,n;aHa npe op;p)l(aBalba 1138opa. J1Majyl'rn y B11,ri;y 113JIO)l(eHe poKoBe 
3a no,n;Homelbe 1138opHe n11cTe (HajKaCH11je 15 p;aHa npe o,ri;p)l(a!alba 1138opa), 3a 
p;oHomelbe 3aKJbyqKa Koj11M ce npe,ri;naraqy 1138opHe n11cTe HaJia)l(e ,n;a OTKJIOH11 
Hep;ocTaTKe (24 qaca o,n; np11jeMa n11cTe), 3a OTKJialbalhe Hep;ocrnTaKa (48 qacoBa 
op; ,n;ocTaBJbalha 3aKJbyqKa), Kao 11 3a p;oHomelbe pemelba o o,ri;811jalhy npornamelba 
1138opHe n11cTe, jarno je ,ri;a nocTOj11 MoryhHocT ,n;a ,ri;o o,n;p)l(aBalba 1138opa yonmTe 
He 8y,ri;e BpeMeHa 3a o,ri;nyq11Balbe YnpaBHor cy,ri;a! 3aHMMJbl1BO je yKa3aT1111 Ha q11-
IbeH11u;y ,ri;a 3HCHM He cap;p)l(11 Hl1 pemelhe n11Talha ,ri;a JIM 811 npe,n;naraq11 ,n;pymx 
1138opH11x n11cTa y ynpaBHOM cnopy Morn11 p;a ocnopaBajy 3aKOHl1TOCT pemelba o 
npornamelhy 1138opHe JIMCTe. 

PMK yTBp1)yje 3811pHy 1138opHy JI11CTy, an11 3HCHM He o,n;pe1)yje y Kojoj ce cpop­
MM aKTa TO qJ1HJ1, Kao HJ1 MoryhHOCT eBeHTyanHe npaBHe 3aillTJ1Te npOTJ1B TaKBOr 

aKTa PMK. J1Majyh11 y B11,ri;y ,ri;a BOQelbe ynpaBHor cnopa H11je 113p11q11To 3aKOHOM 
11cKJbyqeHo, Tpe8ano 811ce3aJIO)l(l1Tl1 3a TyMaqeJbe npeMa KoMe 811 npe,n;naraq 811no 
Koje 1138opHe JIMCTe Morao ,ri;a ocnopaBa 3aKoH11TocT aKTa o YTBp1)11Balhy 3811pHe 
1138opHe JIJ1CTe, Hapoq11TO y rnyqajy aKO 811 CTajao Ha CTaHOBJ1IllTY p;a je y OKB11py 
3811pHe 1138opHe n11cTe 11 n11cTa npe,ri;naraqa 3a Kojy ,ri;p)l(11 p;a je He3aKOHl1TO nporna­
meHa, rnqH11je 3a Kojy cMaTpa ,ri;a ca,ri;p)l(11 Hep;ocTaTKe 38or Koj11x H11je Hl1 Tpe8ano 

,n;a 8yp;e npornameHa. HapaBHO, oTBopeHo je n11Talhe KaKaB 811 KapaKTep 11 ,n;oMamaj 
TaKBa 3amT11Ta 11MaJia y rnyqajy ,n;a ynpaBHM cnop noKpeHe npe,n;naraq q11ja 1138op­
Ha n11cTa H11je npornameHa, a Koj11 je npeTxop;Ho Kop11cT110 Ty)l(8y KojoM je no811jao 
3aKoH11TocT pemelba Koj11M je o,n;811jeHo npornamelbe IberoBe 1138opHe JIMCTe. Ha11-
Me, npeMa 3YC-y Ty)l(8a ce o,ri;8au;yje aKo cy,ri; yTBp,ri;11 ,ri;a Beh nocTOj11 npaBoCHa)l(Ha 
cyp;cKa o,ri;nyKa p;oHeTa y ynpaBHOM cnopy o 11cToj cTBap11. 3a o,ri;8au;11Balhe Ty)l(8e 
no ornoBy res iudicata no cyp;cKoj npaKrn noTpe8Ho je p;a nocTOj11 11,n;eHT11TeT npe,n;­
MeTa cnopa 11 11,ri;eHTMTeT cTpaHaKa, np11 qeMy 11p;eHT11TeT npep;MeTa cnopa nocToj11 
aKo je y paH11jeM ynpaBHOM cnopy npep;MeT 8110 11cT11 ynpaBHl1 aKT. 14 ,D;aKJie, cyp;eh.11 
no TOMe, no cpe,n;11 He 811 8110 11cT0BeTaH cnop, an11 811 cy,ri; cymT11HcK11 o,ri;nyq11Bao 
o 11cToj cTBap11, aKo 811 apryMeHTl1 Ty)l(11ou;a 811n1111cT11. 

3HCHM He ca,n;p)l(I1 H11T11 jep;Hy o,n;pe,ri;8y KojoM 811 ce npe,n;B11,n;ena o,n;roBapa­
jyha npaBHa cpep;cTBa 11 npaBHM nyTeB11 3amT11Te 1138opHor npaBa 11 08e38e1)11Ba­
Iba 3aKOHl1TOCTl1 1138opa noBop;oM o,ri;nyKa/aKaTa 11 pap;Ib11 opraHa Koj11 cnpoBo,n;e 
1138ope, a Koje cy p;oHeceHe, op;HocHo npep;y3eTe Ha caM ,n;aH o,n;p)l(aBalba 1138opa. 

J1naK, l1Majyh11 y Bl1,D;Y p;a 3HCHM ynyhyje Ha CXO,D;HY np11MeHy o,n;pe,ri;a8a 3aKOHa 
o 1138opy Hapop;H11x nornaH11Ka15 , jacHo je p;a ce Mory np11Melb11BaT11 CBa cpe,ri;cTBa 
npep;B111)eHa Tl1M 3aKOHOM. 

14 3opaH ToM11n, KoMeHillap 3aKoHa o yupaaHuM cuopoauMa ca cygcKoM upaKcoM, II ,LJ,OII)'lheHo 113-
,LJ,albe, Crr)7)l(8em1 rrrarn11K, Eeorpa.u., 2012, cTp. 521, 529. 

15 3aKOH o 1138opy Hapo,n;HMX nocrraH11Ka, Cll. illaCHUK PC, Sp. 14/2022. 
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Y norne,ri;y pemaBalba 1138opH11x cnopoBa Koj11 Mory ,ri;a HacTaHY noBop;oM 
yTBp1)11Balba pe3yJITaTa 1138opa 11 pacnop;ene MaHp;aTa 3HCHM y qJI. 98. CT. 10. 11 
1 i. npe,ri;B111)a p;a ce npoT11B pemelba o p;op;en11 MaHp;aTa qJiaHoBa HC MO)l(e noKpe­

HYTM ynpaBHM cnop y poKy op; 24 qaca op; 08jaBJb11Balba pemelba, a p;a je YnpaBHM 
cy,ri; p;y)l(aH p;a o Ty)l(811 o,ri;nyq11 y poKy op; 48 qacoBa op; np11jeMa Ty)l(8e. O,n;pe-

1)11Balhe poKa y caT11Ma op; o8jaBJbl1Balba op;roBapajyher pemelba y ,,CJiy)l(8eHOM 

rnarn11Ky" je 113y3eTHO Henpeu;113HO, jep ce He MO)l(e noy3p;aHo yTBp,ri;11T11 qac 08-

jaBJb11Balba. Je,n;11Ha Moryha conyu;11ja je p;a ce Tl1M qacoM cMaTpa oo:oo caT11 p;aHa 

o8jaBJbl1Balba o,ri;roBapajyher 8poja ,,CJiy)l(8eHor rnarn11Ka". TaKo1)e, 11 y rnyqa­
jy ocnopaBalba 3aKOHl1TOCTl1 pemelba o p;op;enu MaHp;aTa qrraHoBa HC MO)l(e ce 
nocTaBJ1TJ1 n11Talbe aKTJ1BHe Jierl1Tl1Mau;11je. HaqeJIHO nocMaTpaHO, Tpe8aJIO 811 

CTaTl1 Ha CTaHOBl1IllTe p;a 811 aKTl1BHY Jier11T11Mau;11jy 3a noKpeTalbe TOr ynpaBHOr 
cnopa Morao p;a 11Ma CBaK11 KaHp;11,ri;aT 11 CBaK11 npe,ri;rraraq 1138opHe n11cTe. Hano­

rneTKy, y Be311 ca ,ri;ejcTBOM eBeHTyanHe op;nyKe YnpaBHor cy,ri;a KojoM ce yTBp1)yje 
He3aKOHJ1TOCT TaKBOr pemelba, OHO 811 ce, y KOHTeKCTY CBl1X OCTaJil1X o,ri;pe,ri;a8a 

3HCHM, npBeHCTBeHO ornep;aJIO y HeMoryhHOCTl1 113,D;aBalba yBepeiba 0 J138opy 
3a qJiaHa HC KaHp;11p;aT11Ma Koj11Ma cy Ha ocHoBy He3aKOHl1TOr pemelha ,ri;o,n;eJbeH11 

MaHp;aT11. 38or TOra 81111cnpaBH11je 811no p;a je 3HCHM npep;B111)eHo ,ri;a yBepeibe o 
1138opy 3a qJiaHa HC KaHp;11p;aT11Ma Koj11Ma cy p;op;eJbeH11 MaHp;aT11PJ1K113,ri;aje no 

npaBOCHa)l(HOCTl1 pemelha o p;op;en11 MaHp;aTa qJiaHoBa HC. 

4. YIIPABHOCYACKAKOHTPOAAPAAAHAIJ;MOHAAHMXCABETA 

Ey,ri;yh.11 p;a 11aKo He,D;p)l(aBHa Tena Kao Bpm11ou;11jaBH11x OBJiamhelha cna,n;ajy 
y Kopnyc jaBHe ynpaBe, HC Mory 811T11 nop;BpmyT11 ynpaBHocyp;cKoj KOHTpon11. 

J1aKo je 8poj aKaTa HC Koj1111Majy KapaKTep ynpaBH11X aKaTa penaT11BHO MaJI11, jep 

Ta TeJia, Kao IllTO TO aHaJil13a Ibl1XOBl1X OBJiamheiba noKa3yje16
, yrnaBHOM yqecTBY­

jy y cnpoBo1)elhy ynpaBHOr nocTynKa nocpep;CTBOM p;aBalba MMmJbelba 11 carna­
CHOCTl1 KOje ce ,ri;aje aKTl1Ma KOjl1 HeMajy KapaKTep ynpaBHl1X aKaTa, 11naK nocTOjl1 

MoryhHOCT ,D;OHOillelba ynpaBHl1X aKaTa, np11Mepa pa,n;11, y rnyqajy 11MeHOBalba 11/ 

11n11 pa3pemelba o,ri;pe1)eH11x n11u;a y ynpaBHe 11 Hap;3opHe o,ri;8ope. Y TaKBMM rnyqa­
jeB11Ma jarno je p;a 811 HC Tpe8ano p;a np11Melhyjy 3YII, a rnep;cTBeHo TOMe, ,ri;a 81111 

YnpaBHl1 cy,ri; 8110 Hap;Jie)l(aH ,ri;a o,ri;nyqyje o 3aKOHl1TOCTl1 TaKBl1X aKaTa. 
qJiaHoM 6. CT. i. 3HCHM npon11caHo je p;a HC 11Ma cTaTyT. CTaTYT je HajB11m11 

aKT HC. To npo11cT11qe 113 CT. 2. 11cTor qJiaHa Koj11M je npep;B111)eHo ,ri;a ,ri;pym on­

IllTl1 aKTl1 HC Mopajy 811T11 y carnacHOCTl1 ca CTaTYTOM, Kao 11113 CT. 3. Koj11 npo­
n11cyje p;a cy Hl1IllTaBe o,ri;pe,ri;8e ,n;pyror onmTer aKTa HC Koje cy cynpoTHe cTaTyTy. 

16 Brra,n;11M11p 1)yp11n, HeillepuillopujallHa MmvuHcKa ayilloHoMuja!caMoyupaaa, KHJ. MI!, Heillepu­

illopujallHa MaHJuHcKa caMoyupaaa y Peuy87luu,u Cp8uju IIpaaHu iiolloJ1Caj, OBllaiuneHJa, ifJUHaHcupa­

HJe u KOHillpolla, J1HCTJ1TYT 3a ynope,n;Ho npaso, Eeorpa.u., 2019. 
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J13JIO)KeHa op;pep;8a Koja je yHeceHa y TeKcT 3HCHM M3MeHaMa M p;orryHaMa M3 
2018. M3MCKMBaJia je peryJIMCalbe ITMTalba opraHa M rrocTyrrKa y KojeM he ce yTBp­

QMBaTM eBeHTyaJIHa HeCTaTyTapHocT orrIIITMX aKaTa HC. 
3aKOHOp;aBaIJ, je M3MeHaMa M p;orryHaMa 3HCHM 2018. y ctr. 4. MCTOr qJiaHa 

rrpep;BMp;eo p;a je 3a yTBpQMBalbe HMIIITaBOCTM HeCTaTyTapHor orrIIITer aKTa HC 
Hap;Jie)KaH YrrpaBHM cyp; M p;a Taj rroCTyrraK Mory p;a rroKpeHy MMHMCTapcTBo, rro­

KpajMHCKM opraH yrrpaBe y qMjeM p;eJIOKpyry cy ITOCJIOBM MalbMHCKMX rrpaBa, ycTa­

HOBe, rrpMBpep;Ha p;pyIIITBa M p;pyre opraHM3aIJ,Mje qMjM je OCHMBaq HC M HajMalbe 
jep;Ha TpehMHa qJiaHoBa HC. ,Il;aKJie, rrpep;BMQeHa je Hap;Jie)KHOCT YrrpaBHor cyp;a 

p;a y rrocTyrrKy HopMaTMBHe KOHTpoJie o:u.elhyje cTaTyTapHocT orrIIITMx aKaTa HC! 
J13JIO)KeHa op;pep;8a 3HCHM HaMehe HeKOJIMKO Ba)KHMX, qaK KOHIJ,eITIJ,MjCKMX ITM­

Talba. Hajrrpe, rrocTaBJba ce ITMTalbe He yBop;M JIM ce M3JIO)KeHOM op;pep;8oM y cprr­

CKM rrpaBHM CMCTeM rroce8HMM 3aKOHOM T3B. o8jeKTMBHM yrrpaBHM crrop, YKOJIM­

KO ce 3a KpMTepMjyM pa3JIMKOBalba cy8jeKTMBHOr M o8jeKTMBHOr yrrpaBHOf crropa 

Y3Me BpcTa KOHTpoJIMCaHor aKTa, rrpM qeMy ce y cy8jeKTMBHOM yrrpaBHOM crropy 
KOHTPOJIMIIIe rrojep;MHaqHM, a y o8jeKTMBHOM yrrpaBHOM crropy orrIIITM aKT yrrpa­

Be. 17 J1MajyhM y BM,D;Y p;a je OBOM op;pep;8oM HecyMlbMBO rrpep;BM:ljeH ITOCTyrraK HOp­

MaTMBHe KOHTpoJie orrIIITer aKTa, Tj. o:u.eHa CTaTyTapHoCTM y OKBMPY Hap;Jie)KHOCTM 
YrrpaBHOr cyp;a, MO)Ke ce rrocTaBMTM ITMTalbe M lbeHe cMcTeMcKe ycamaIIIeHOCTM ca 

peIIIelbeM 3aKoHa o yrrpaBHMM crropoBMMa, TaqHMje op;pe:ljelbeM rrpep;MeTa yrrpas­

Hor crropa (qJI, 3. 3YC-a), 8yp;yhM p;a OH, MaKO COJIM,D;HO rrpoIIIMpeH y op;Hocy Ha 

rrpeTxop;Ho 3aKoHcKo peIIIelbe, M p;albe de lege lata He o8yXBaTa M KOHTpoJiy orr­
IIITMX aKaTa jaBHe yrrpaBe KOjM cy rrpep;MeT ycTaBHocyp;cKe 3aIIITMTe M KOHTpoJie 

Kojy BpIIIM YcTaBHM cy,11;. 18 YrrpKoc TOMe, M3JIO)KeHo peIIIelhe MO)Ke 8MTM camep;aHo 

qaK M Kao aBaHrapp;HO, rroce8Ho MMajytrn y BM,D;Y p;a rrojep;MHM MCTaKHYTM ayTOpM 

p;oMahe HaJKe yrrpaBHor rrpasa, y cserny rrpep;cTOjehe pecpopMe yrrpaBHor cyp;cTBa, 
3a de lege ferenda peIIIelbe rrpep;Jia)KY M3MeIIITalhe Hap;Jie)KHOCTM 3a o:u.eHy 3aKOHM­

TOCTM yrrpaBHMX rrporrMca ca YCTaBHOr Ha YrrpaBHM cyp;. 19 AKo 8M ce TaKBO MM-

•7y _t;:. • AOMallOJ Hayu;M ynpaBHOr rrpaBa Ji[ II03J!ITJ!IBHOM rrpaBy IIOA o6jeKTJ!IBHJ!IM yrrpaBHJ!IM crropoM 

AOMl1HaHTHO ce.rro,zi;pa3YMeBa crrop KOjl1 IIOKpehe jaBHl1 TY:>KJ1JiaU: aKO CMaTpa ;ri;a je ynpaBHorrpaBHJ!IM 
mrn ;ri;pyrMM IIOJeAMHaqHJ!IM aKTOM rroBpeQeH 3aKOH Ha nITeTy jaBHor J!IHTepeca. BM;IJ;J!I 3opaH ToMMn, 

OuutiUe yupaBHO upaBO: XI J!I3,D;albe, IlpaBHJ!I <J>aKyrrTeT, Beorpa,zi;, 2018, CTp. 366. MeQyTMM, y TeopMjJ!I 

cy rrpMcyrna Ji[ ;ri;p~aq~Ja CTaHOBl1llJTa 0 pa3JIJ!IKOBafby cy6jeKTl1BHOr 11 o6jeKTJ1BHOr yrrpaBHOf crropa, 
YKlhyqYJYilM JiI oHaJ KOJM Kao KpMTepMjYM pa3JIJ!IKOBalba Y3MMa rrpMpo;ri;y JiI BpcTy aKTa KOjM ce KOHTpo­
rrmne. BMllle KOA JerreHa JepMHMn, CygCKa KOHiUpona yupaBe, IlpaBHJ!I <J>aKyrrTeT YHMOH, Crry:>KbeHJ!I 
rrracHMK,Beorpa,zi;,2012,cTp.207-208. 

18 TOMJ1In, KoMeHiUap 3aKoHa o yupaBHUM cuopoBuMa, CTp. 190; Borolhy6 MMnocaBJbeBMn, YupaBHO 
upaBo, VI M3,D;albe, IlpaBHJ!I <J>aKyrrTeT YHMOH, Crry:>KbeHJ!I rrracHMK, Beorpa;ri;, 2017, CTp. 374. 

_ : 3opaH !OMJ!In, ,,YrrpaBHorrpaBHa rpaHa - 3aqeu;11 je;ri;He HOBe rrocTaBKe': AHanu IIpaBHOi <jiaKyn­
uteuta Y Eeotpagy, 6p. 3/202~, cTp. 49. )J.pyra-..rnje BJ1I;IJ;eT11 KO;IJ; )J,o6pocaB MMrroBaHOBMn, ByK Uyu;Mn, 

,,Pe<J>opMa yrrpaBHor cy;ri;cTBa, IIpaBHU JICUBOiU, 10/2016. 3a BMllle o op;Hocy ycrnBHor JiI yrrpaBHor cy,zi;­

cTBa KOHcynT0BaT11 11 11Bo BopKoB11n, ,,0 op;Hocy ycTaBHOr 11 ynpaBHor cy;ri;0Ba1Da': 3oopHuK IIpaBHOi 
<jiaKyniUeiUa y Cunumy, 8/197i. 
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llIJbelbe ycsojMJIO, OHp;a He 8M Tpe8aJio p;a 8yp;e o38MJbHMjMx TeopMjcKMX rrperrpeKa 
p;a ce TaKBa yrrpaBHocyp;cKa Hap;Jie)KHOCT ITOTOM yCTaHOBM M Ka,n;a cy y ITMTalb y 

OITIIITM aKTM He,D;p)KaBHMX cy8jeKTMBMTeTa CHa8,n;eBeHMX jaBHMM OBJiamli.elhMMa, 

rrorryT HaIJ,MOHaJIHMX caBeTa HaIJ,MOHaJIHMX MalbMHa. 

3aTMM, 3HCHM, 3a pa3JIMKY o,n; 3aKOHa 0 y,n;py)KelbMMa2° KOjM je rrpe,n;BMp;eo p;a 
ce rrocTyrraK 3a YTBPQMBalbe HMIIITaBOCTM HecTaTyTapHor orrIIITer aKTa y,n;py)Kelba 
MO)Ke rroKpeHyTM y poKy op; rreTHaeCT ,n;aHa op; ,n;aHa ca3Halba 3a aKT, a HajKaCHMje 

y poKy op; llleCT Mece:u.M o,n; ,n;aHa ,n;oHolllelba aKTa, HMje peryrrMcaHo ITMTalhe y KOM 
poKy je Moryne rroKpettyTM TaKaB rrocTyrraK. Ho, TO je caMo prima facie rrpastta 
rrpa3HMHa M Tpe8arro 8M CTaTM Ha CTaHOBMIIITe ,n;a OBJialllheHM ITOKpeTaqM rrocTyrr­

Ka TO Mory ,n;a yqMHe TOKOM qMTaBor rrepMo,n;a Ba)Kelba HeKor orrllITer aKTa HC 3a 

KOjM ,n;p)Ke ,n;a je HeCTaTyTapaH. 
c ,n;pyre CTpaHe, 3a pa3JIMKY o,n; YCTaBa KOjM p;orryllITa TaKBY MorynHOCT y KOH­

TPOJIM ycTaBHOCTM, 3HCHM HMje ypep;Mo rrMTalbe p;a JIM ce rroCTyrraK 3a YTBPQM­
Balbe HMllITaBOCTM HecTaTyTapHor orrIIITer aKTa HC MO)Ke rroKpeHyTM M no rrpe­
CTaHKY Ba)Kelba TaKBOf OITllITer aKTa M, aKO 8M TaKO HellITO 8MJIO Moryhe, y KOM 

poKy, a llITO 8M eBeHTyaJIHO MMaJIO CBOf CMMCJia 38or M3MeHe rroje,n;MHaqHMX aKaTa 
,n;oHeceHMX Ha ocHosy TaKBor orrIIITer aKTa. HaqeJIHO rrocMaTpatto, TaKBa Moryh­

HOCT 8M MopaJia 8MTl1 113pMqMTO rrporr11caHa, TaKO p;a 811, y 1130CTaHKY 113pMq11Te 

o,n;pep;8e, BaJbaJIO CTaTl1 Ha CTaHOBMIIITe ,n;a OHa He ITOCTOjM. 
TaKol)e, 3HCHM, 3a pa3JIMKY o,n; 3aKoHa o YcTaBHOM cy,n;y (y ,n;aJbeM TeKcTy: 

3YCC), H11je peryJI11cao HM3 ITMTalba o,n; 3Haqaja 3a OBaj Bl1,I1; HOpMaTl1BHe KOHTpo­

Jie. Peq je o rr11TalbMMa ,n;a JIM je YrrpaBHM cyp; orpaH11qeH 3axTeBoM OBJiaIIIneHor 

rrpep;Jiaraqa, TaqHMje ,n;a JIM eBeHTyaJIHY HeCTaTyTapHocT OITllITer aKTa HC :u.eH11 
caMO Ha OCHOBY 11 y OKB11pMMa HaBo,n;a OBJialllheHor rioKpeTaqa rrocTyrrKa, p;a JIM 811 

y TOKY rrocTyrrKa, a Ha 3axTeB HC, Morao, rrpe ,n;oHolllelba o,n;JiyKe o HeCTaTyTapHo­
cT11, 3acrnT11 ca rrocTyrrKoM M ,n;aTM MorynHocT HC, ,n;a y op;pel)eHoM poKy oTKJIOHM 
yoqeHe HecTaTyTapHOCTM, Kao 11 ,n;a Jil1 811 y TOKY rrocTyrrKa, ,n;o ,n;oHolllelba KOHaqHe 

o,n;rryKe, Morao p;a o8ycTaBM M3Bplllelbe rroje,n;MHaqHor aKTa MJIM pap;lbe Koja je rrpe­

,n;y3eTa Ha ocHoBy orrIIITer aKTa qMja ce crnTyTapHOCT o:u.elhyje, aKo 8M lbMXOBMM 

113BplllaBalheM MOrJie HaCTYITMTM HeOTKJIOihMBe llITeTHe ITOCJie,IJ;MIJ,e, a llITO je CBe 

peryJIMCaHO qJI, 54-56. 3YCC 3a rroCTyrraK KOHTpoJie ycTaBHOCTM M 3aKOHMTOCTM 
OITIIITMX aKaTa. HaqeJIHO ITOCMaTpaHO, qMHM ce orrpaBp;aHMM M JIOrMqHMM ,n;a ce Ha 

Ta Til1Talha CXO,IJ;HO rrpMMelbyjy pelllelba 113 3YCC. 
c ,n;pyre CTpaHe, HajBenM rrpo8JieM y OCTBapMBalby ITOCTYITKa 3a yTBp:lj1-rnalbe 

HMIIITaBocT11 HecTaTyTapHor orrIIITer aKTa HC cBaKaKo je HeperyJIMCaHo nMTalbe 
,n;ejcTBa o,n;JiyKe Kojy 811 YnpaBHM cy,n; y TaKBOM noCTynKy ,n;oHeo M HaqeJIHa HeMo­

rynHocT npMMeHe aHaJiomje ca ,n;ejcTBOM o,n;JiyKa YcTaBHor cy,n;a y nocTynKy Hop­
MaTMBHe KOHTpoJie orrIIITMX aKaTa. EBo M 3aIIITO. ITpeMa qrr. 58. CT. 1. 3YCC, Kap; 

20 3aKOH o y,zi;py:>Kelh11Ma, Cn. inaCHUK PC, 6p. 51/2009, 99/2011 - ,zi;p. 3aKOH 11 44/2018 - AP· 3aKOH. 
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YcrnBHM cy;n; yrnp;n;M ;n;a 3aKoH, CTaTYT ayToHoMHe noKpajMHe mrn jep;MHMu;e JIOKaJI­
He caMoynpase, ;n;pyrM OillllTM aKT MJIM KOJieKTMBHM yrosop HMje y carJiaCHOCTM c 

YcTaBoM, onlllTenpMXBaheHMM npaBMJIMMa Mel)YHapo,r:t;Hor npasa M nornpl)eHMM 
Mel)yHapop;HMM yrosopoM, Taj 3aKOH, CTaTYT ayTOHOMHe IlOKpcfjMHe MJIM je,r:t;MHM­

u;e JIOKaJIHe caMoynpase, ,r:i;pym OTIIllTM aKT MJIM KOJieKTMBHM yrosop npecrnje ;n;a 

Ba)l{M ,r:t;aHoM o8jaBJbMBaiba o;n;JiyKe YcrnsHor cy;n;a y ,,CJiy)l{8eHoM rJiaCHMKY Peny-
8JIMKe Cp8Mje". 3HCHM He ypel)yje M3pMqMTO nMTalbe ;n;ejcrna o;n;JiyKe ;n;oHeceHe y 

noCTynKy yTspljMBalba HMillTasocTM HeCTaTyTapHor OTIIllTer aKTa HC, aJIM 8y;n;y­

hM ;n;a je peq o HMillTasocTM, Tpe8aJio 8M CTaTM Ha cTaHOBMillTe ;n;a 8M YnpaBHM cy;n; 

Mopao IlOHMillTMTM TaKaB aKT, rnqHMje ;n;a 8M Mopao ;n;oHeTM O,r:t;JIYKY ca ,r:i;ejcTBOM 
ex tune. KoHceKBeHTHo M3Be;n;eHo, TO 8M 3HaqMJIO p;a 8M ce o;n;JiyKoM YnpaBHor cy;n;a 

KOjOM je yrnpl)eHa HeCTaTyTapHOCT M KOjOM je IlOHMillTeH HeCTaTyTapHM OillllTM 
aKT MopaJIM noHMillTMTM M CBM nojep;MHaqHM aKTM ,r:t;oHeceHM Ha ocHosy TaKBor 
aKTa, na qaK M OHM KojM cy nocTaJIM npasocHa)l{HM. TaKBO noHMillTaBalhe cBaKaKo 

He 8M MMaJIO CMCTeMCKM KBaJIMTeT M 3HaqajHO 8M HapYillMJIO npaBHY CMrypHOCT 
a;n;pecarn TaKBMX noje;n;MHaqHMX aKaTa, HapoqMTO MMajyhM y BM,r:t;y qMlheHMu;y p;a je 

qJI. 60. CT. 1. 3YCC nponMcaHo ;n;a ce 3aKOHM M ;n;pym onlllTM aKTM 3a Koje je o;n;Jiy­

KOM YcrnBHor cy,r:i;a yrnpl)eHo ;n;a HMcy y carJiacHOCTM c YcTaBoM, onlllTenpmrnahe­

HMM npaBMJIMMa MeljyHapo;n;Hor npasa, nornpljeHMM MeljyHapo,r:t;HMM yrosopMMa 
MJIM 3aKOHOM, He Mory npMMelbMBaTM Ha O,r:t;HOCe KOjM cy HaCTaJIM npe ;n;aHa o8ja­

BJbMBalha o,r:t;JiyKe YcTaBHor cyp;a, aKo ;n;o Tor ,r:t;aHa HMcy npaBHOCHa)l{HO pellleHM, a 

IllTO 3anpaso a contrario 3HaqM ;n;a o;n;JiyKa YcrnBHor cy;n;a HeMa ;n;ejcTBO Ha o;n;Hoce 
KOjM cy npaBOCHa)l{HO pellleHM. 

TaKolje, 3HCHM HMje peryJIMCaHO IlMTalhe OTIIIITer O;D;HOCa M3Mel)y IlOCTYTIKa 
yrnpljMBalha HMillTasocTM HecrnTyTapHor onlllTer aKTa HC npe;n; YnpaBHMM cy­

;n;oM M noCTynKa 3a ou;eHy yCTaBHOCTM M 3aKOHMTOCTM CTaTyTa, nponMca MJIM ,r:t;py­

ror onlllTer aKTa HC npe;n; YcTaBHMM cy;n;oM, KojM Ha,r:t;Jie)l{HO MMHMCTapcTBO, npe­
Ma qJI. 121. 3HCHM MO)l{e ;n;a IlOKpeHe aKO CMaTpa ;n;a Taj aKT HMje y carJiaCHOCTM 

ca YcTaBOM M 3aKOHOM. O;n;Hoc M3Meljy Ta ,r:t;Ba noCTynKa je KOMnJieKcaH M ,r:t;oHeKJie 

npeKJianajyhM, jep HecrnTyTapHOCT onlllTer aKTa HC MCTospeMeHo npe;n;cTaBJba 

M nospe;n;y M3JIO)l{eHe o;n;pe;n;8e 3HCHM npeMa Kojoj CBM ;n;pym onlllTM aKTM HC 

MOpajy 8MTM y carJiaCHOCTM ca CTaTyTOM, a IllTO 3anpaBO 3HaqM p;a je HeCTaTyTap­

HM onlllTM aKT HC MCTospeMeHo M He3aKOHMT, a TMMe M HeycTaBaH, jep qJI. 195· 
CT. 1. Ycrnsa nponMcyje ;n;a CBM nop;3aKOHCKM onlllTM aKTM opraHM3au;Mja KojMMa 

cy nosepeHa jaBHa OBJialllhelba Mopajy 8MTM carJiaCHM 3aKoHy. Y CMMCJIY M3JIO­
)l{eHor, MO)l{e ce nocTaBMTM TIMTalhe p;a JIM 8M Ha ocHosy o,r:i;pe;n;a8a 3HCHM 8MJia 

Moryha M ;D;03BOJbeHa eseHTyaJIHa JIMTMcneHp;eHu;Mja nocTynaKa npe;n; YnpaBHMM 
M npe;n; YcTaBHMM cy;n;oM. ,IJ;pymM peqMMa, p;a JIM 8M 8MJIO Moryhe ;n;a OBJialllheHM 

noKpeTaqM, npMMepa pa;n;M 1/3 qJiaHoBa HC noKpeHy nocTynaK 3a yrnpl)MBalhe 
HMillTaBOCTM HecTaTyTapHor OTIIllTer aKTa HC npe,r:t; YnpaBHMM cy,r:t;oM, a ;n;a To 

yqMHM ca csoje cTpaHe M MMHMCTapcrno npe,r:t; YcTaBHMM cy;n;oM, TBp;n;ehM p;a je 
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HeCTaTyTapHM onlllTM aKT HC McTospeMeHo M He3aKOHMT? HaqeJIHO nocMaTpaHo, 

TaKBY CMTyau;Mjy je Moryhe 3aMMCJIMTM M lhY 8M, y CKJia;n;y ca OillllTMM npaBMJIOM 
o 3a8paH11 JIMTMcneHp;eHu;Mje, Tpe8aJio pelllMTM Ha cJie;n;ehM HaqMH - YnpaBHM cy;n; 
811 Tpe8aJio ;n;a o;n;8au;M 3axTeB oBJialllheHor noKpeTaqa nocTynKa y rnyqajy ;n;a je 

noCTynaK noKpeHyT npe;n; YcTaBHMM cy;n;oM M vice versa. CBaKaKo 811 Tpe8aJio M3-

8ehM HeraTMBHM cyKo8 Hap;Jie)l{HOCTM. 
c TMM y Be3M MO)l{e ce IlOCTaBMTl1 IlMTalhe 3alllTO je yonlllTe 3aKOHOp;asau; npo­

IlMCaO noce8aH nocTynaK YTBpljMBalha HMillTaBOCTM HecTaTyTapHor onlllTer aKTa 

HC Ka;n;a seh nocTOjM MoryhHOCT HopMaT11BHe KOHTpoJie npe;n; YcrnBHMM cyp;oM? 
lfaH11 ce ;n;a 811 o;n;roBop Ha TO n11Talhe Tpe8aJio, c je;n;He CTpaHe, Tpa)l{11TM y npou;e­

rnoj eKOHOMMjM, TaqHMje )l{eJbM ;n;a ce YCTaBHM cy;n; paCTepeTM seher 8poja Mory­

hMx npep;MeTa, ;n;oK 8M ce, c ;n;pyre cTpaHe, MoryhM ratio M3JIO)l{eHMX pelllelha Morao 
np0Hah11 y HaMepM 3aKoHop;asu;a p;a, ornM M11H11cTapcrna, o;n;pel)eH11 cy8jeKTl1 

11Majy CTaTyc OBJialllheHMX noKpernqa noCTynKa, a IllTO HMje Moryhe y nocTyn­

KY npep; YcTaBHMM cyp;oM. CBaKaKo, op;pe,r:i;8a qrr. 20. CT. 1. 3Y npeMa Kojoj cBaKM 
qJiaH y;n;py)l{elba MO)l{e IlOKpeHyTM noCTynaK npep; Hap;Jie)l{HMM OCHOBHMM cy;n;oM 

3a yTBpljMBalbe HMillTaBOCTM OillllTer aKTa y;n;py)l{elha KOjM je )l;OHeT cynpoTHO CTa­

TyTy, a KojM ce (nocTynaK), npeMa CT. 3. 11cTor qJiaHa 3Y, BO;D;M npeMa op;pe,r:i;8aMa 

3aKOHa KOjl1M ce ypel)yje napHMqHM noCTynaK, H11je MOrJia ;n;a 8y;n;e y TIOTTIYHO­
CTJtI o;n;rosapajyha 3a nocTynaK yTBpljMBalha HMillTasocTJtI HecrnTyTapHor onlllTer 
aKTa HCM, M To M3 p;Be rpyne pa3Jiora. HaMMe, c jep;He CTpaHe, jecTe rnqHo p;a je 

YcrnBHJtI cyp; y csojoj Op;rryu;u o 3HCHM cTao Ha cTaHOBMillTe p;a cy HC He;n;p)l{aB­
Ha TeJia, a IllTO 8M p;orne;n;Ho M3Bep;eHO MO)l{)l;a BO)l;MJIO MoryhHOCTM ;n;a ce M3JIO)l{eHa 

o,r:i;pep;8a 3Y mutatis mutandis npuMelhyje Ha nocTynaK yTBpljMBalba HMIIITaBOCTJtI 
onlllTer aKTa HC, aJIJtI, c p;pyre cTpaHe, JtIMajyh11 y BMAY HaqJtIH KOHCTMTyucalba HC 

M qMJbeHMD;Y ;n;a OHM MMajy npep;CTaBHMqKM KapaKTep, Te p;a y JtIMe qMTaBe Hau;JtI­

OHaJIHe MalhMHe Kojy npe,r:t;cTaBJbajy Bpllle op;peljeHa jasHa OBJialllhelha, MnaK ce 
MO)l{e 3aKJbyqMTM ;n;a o8jeKTJtIBHM KapaKTep nocTynKa ou;eHe CTaTYTaPHOCTJtI on­
IllTer aKTa HC HaJia)l{e p;a ce OH He so;n;u y napHMqHoM cyp;cKoM nocTynKy Koj11 je 

cTpaHaqKe npMpo;n;e M p;a aKTMBHY JierMTJtIMau;Mjy 3a lberoBo noKpeTalhe HeMa csa­
KJtI qJiaH HC, a fortiori IllTO HC He npep;CTaBJba eMaHau;11jy BOJbe lherosux qrraHoBa 

3a yp;py)l{MBalheM y TY opraHM3au;Mjy, Beh M3pa3 BOJbe npMnap;HMKa Hau;MoHarrHe 

MalhMHe Koj11 cy M3a8parrM lberoBe qJiaHoBe. 
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5.3.AKlDYllAK 

HTA/HTC nop;pa3yMeBa caMoynpaBy rpyne ococ5a Kpo3 cycS-p;p)l(aBHM eHTM­
TeT ca HeTepMTOpMjaJIHMM KapaKTepoM y CTBapMMa Koje ce CMaTpajy BMTaJIHMM 3a 
op;p)l(aBaFbe M penpop;yKI.J;Mjy FhMXOBMX p;MCTMHKTMBHMX KYIITYPHMX ococ5eHOCTM 
Koje Mory p;a ce op;Hoce Ha je3MK, KYIITypy, penMmjy MJIM oc5Mqaje op;pel)eHMX rpyna. 
TaKaB oc5JIMK HTC nocTOjM My Penyc5JIMD;M Cpc5MjM M qJ11He ra HC Hau;MoHaJIHMX 
MaFbMHa Koje, npeMa YcTaBy, npMnap;HMD;M Hau;MoHaJIHMX MaFbMHa Mory M3ac5paTM 
pap;M ocTBapeFbe npaBa Ha (HeTepMTopMja1rny) caMoynpaBy. MMajynM y BMp;y p;a 
HC Mopajy 8MTM cHa8p;eBeHM jaBHMM OBJiarnneFhMMa, Kao M p;a nocTynaK FbMXOBor 
M38opa M pemCTpau;Mje cnpoBop;e p;p)l(aBHM opraHM, Te p;a OHM cnap;ajy y jaBHY 
ynpaBy, jacHo je p;a je HY)l(Ha ynpaBHocyp;CKa KOHTpona nocTynaFha Hap;Jie)l(HMX 
;r:t;p)l(aBHMX opraHa npMIIMKOM FbMXOBOr KOHCTMTYMCaFba, aJIM M KOHTpoJia Hap; FbM­

XOBMM pap;oM. y TOM CMMCJiy, a IlOJia3eOM op; pernefba cap;p)l(aHMX y 3HCHM, MO­
ryne je Mp;eHTMcpMKOBaTM TPM rpyne nMTaFba - 1) ynpaBHocyp;cKa KOHTpona ynpa­
Be y Be3M ca cTaTycHMM TIMTaFbMMa HC, 2) ynpaBHocyp;cKa KOHTpona y nocTynKy 
M38opa HC M 3) ynpaBHocyp;cKa KOHTpona pap;a HC. Y CBMM HaBep;eHMM BMp;o­

BMMa M KOHTeKCTMMa, ynpaBHocyp;cKa KOHTpoIIa M3a3MBa M3BeCHe Hep;oyMMu;e M 

KOHTpoBep3e. Peq je o TIMTaFbMMa aKTMBHe JierMTMMau;Mje 3a noKpeTaFbe ynpaBH11x 
cnopoBa, poKOBl1Ma 3a FhMXOBo noKpeTaFbe 11 op;nyqMBaFbe YnpaBHor cyp;a, Kao M 

0 MorynHOCTl1 eBeHTyaJIHe Jil1Tl1CileHp;eHu;11je 11/11JI11 IlOHOBHOr op;nyq11Bafba 0 cy­
llITl1HCKl1 11cT0BeTHl1M n11TaFb11Ma. IIoce8He p;11JieMe M3a3MBa pernefbe 3HCHCM 
npeMa KOMe YnpaBHl1 cyp; y nocdiHoM nocTynKy HopMaTl1BHe KOHTpone ou;eH>yje 
cTaTyTapHOCT onrnT11x aKaTa HC 11 oHe ce op;Hoce Ha HeperynMcaHo nMTaFbe p;ej­
cTBa op;nyKe Kojy 811 YnpaBH11 cyp; y TaKBOM nocTynKy p;oHeo 11 HaqeJIHY HeMoryn­
HOCT npMMeHe aHanomje ca p;ejcTBOM op;nyKa YcTaBHOr cyp;a y nocTynKy HopMa­
Tl1BHe KOHTpone onrnTMX aKaTa. Pa3pernefbe oBe nornep;Fbe p;MJieMe Morna c5M p;a 
oCBeTJI11 npaKca YnpaBHor cyp;a, Koje, c5ap Kap;a je y n11Tafhy ou;eHa cTaTyTapHOCTM 
onrnT11x aKaTa HC, p;o cap;a H11je 8MJIO. 
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