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YcTaBHM MAeHTMTeT M MAeHTMTeT U,pKee. 
AY>KHOCT ycTaBHe AP>Kaee Aa npM3Ha U,pKey 

Kao ycnoe nopeTKa cno6oAe M enaAaBV1He npaea 

CaJJCefilaK: Y OBOM pa,n;y ayTop aHaJIM3Mpa o,n;Hoc li13Mel)y ycTaBHor Mp;eHTMTeTa ,n;p)KaBe li1 M,D;eH­

TMTeTa IJ;pKaBa li1BepcKMX3ajep;Hli1Ii;a. 3aKJDyciaK je ,n;a li13 ycTaBHor M,D;eHTMTeTa Kao HerroBpe,n;M­

Bor je3rpa ca,n;p)KMHe ycTaBa rne,n;M o6aBe3a ,n;p)KaBe ,n;a rrpli13Ha rrpaBHM Mp;eHTMTeT IJ;pKBe KojM 

rrpoMCTWie l13 H>eHor BepcKor M,D;eHTMTeTa l1 ayTOHOMMje Koja IIOLIMBa Ha CJio6o,n;M BepOMCIIO­

BeCTM. y pa,n;y ce rroce6HO pa3MaTpa ,n;orrpMHOC rrpocp. llfajaKOBMha pa3yMeBaH>y O,lJ;HOCa l13Me­
l)y ,D;p)KaBe M IJ;pKBe. 

Klby1me petJ.u: ycTaBHM Mp;eHTMTeT, Mp;eHTMTeT IJ;pKBe, ayTOHOMMja, caMoo,n;pel)eH>e, ,n;y)KHOCT 

rrpli13HaH>a IJ;pKBe 

YBOA 

J!Ip;eHTMTeT je cpMJI030cpcKa KaTeropMja, aJIM M rrojaM KOjM ce KOpMCTM y IICMXOJiomjM, 
MaTeMaTMIJ;M, p;pyrnTBeHMM HayKaMa. HajrnMpe rrocMaTpaHo, Mp;eHTMTeT nop;pa3yMeBa 
rrop;yp;apHOCT, jep;HaKOCT, MCTOBeTHOCT, aJIM M MH,lJ;MBMp;yarrHOCT, rrepcoHaJIMTeT, caMO­

CBOjHOCT. YKoJIMKO ce TaKo cXBaTM, Mp;eHTMTeT 3arrpaBo MMa p;Ba 3Haqefua - p;11jaxp0Ho, 

rrop; KOjMM ce pa3yMe ,,TpajHOCT Kp03 BpeMe", 0,lJ;HOCHO KOHTMHJMTeT, 11 CMHXpOHO, Koje 

rrop;pa3yMeBa Op;BojeHy M ayTOHOMHY MH,lJ;MBMp;yaJIHOCT.1 J!IaKO cy p;Ba acrreKTa rrojMa 
Mp;eHTMTeT pa3Jil1qMTa, peq je 0 p;Be CTpaHe MCTOr HoBqMna, 0 JIMD;Y M HaJIMqjy l1CTOr 

rrojMa. J!Ip;eHTMTeT je M rrpaBHa KaTeropMja, KaKo 36or Tora rnTo cBaK11 rrpaBHM rrope­

p;aK l1Ma CBOj Mp;eHTMTeT, TaKo M 36or Tora IllTO ce HOpMaTMBHOCT rrpaBa, 6ap OHOr Koje 
je no MepM qoBeKa, M3Met)y OCTarror, 3aCHl1Ba M Ha Heorrxop;HOCTM IIOillTOBalha pa3JIM­
qJi1TMX Mp;eHTMTeTa. Ha cTpaHMIJ;aMa Koje crrep;e he 6MTM p;oKa3aHo KaKo 113 ycTaBHor 

Mp;eHTMTeTa caBpeMeHe p;p:>KaBe Koja rroqMBa Ha BJiap;aBMHM rrpaBa crrep;M IheHa 06aBe-

3a p;a rrpM3Ha Mp;eHTMTeT lJ;pKBe Kao rroce6He p;pyrnrneHe KaTeropMje. 

1 M. Beller, J. Leerssen, Imagology:Ihe Cultural Construction And Literary Representation Of National 
Characters: A Critical Survey, Rodopi Publishers, Amsterdam/New York, 2007. p. 335- 342. 
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YCTaBHl!1 1t1AeHTMTeT 

Pa3MaTpalhe IIMTalba Mp;eHTl1Tern IIOJIMTMqKe 3ajep;HMu;e y rroJIMTMqKoj cp1rno3ocp11jM 

MMa CBoje p;y6oKe MCTOp11jcKe KopeHe. Jorn je Ap11CTOTeJI y rnojoj IIonuiUUUiU IIOCTa­

BMO IIMTalbe rrpeMa KOM Haqerry ce MO:>Ke yrnpp;MTM M pehM p;a je jep;Ha IIOJIMTl1qKa 

3ajep;HMD;a (IIOJIMC-p;p:>Ka:Ba) 3ap;p:>KaJia, MJil1 o6pHyTO, p;a je M3ry611rra CBOj Mp;eHTM­

TeT.2 HecyMibMBO je p;a je TOKOM MCTOpMje Mp;eHTMTeT IIOJIMTMqKMX 3ajep;HMu;a MelbaH. 

3arrpaBO, MCTOpMja IIOJIMTMqKe 3ajep;HMu;e MHCTl1TYD;MOHaJIM30BaHe y p;p:>KaBy KpeTa­

Jia ce y rn11poKOM rryKy op; IbeHor (caMo)op;pet)elba Kao CJEepeHe, arrcorryTHe, TaqHMje 
He3aBMCHe M HMqMM orpaHMqeHe BJiaCTM Koja IIOT11qe op; Bora, rrpeKO 3ajep;HMIJ;e Koja 

MMa MCTM HaD;MOHaJIHM Mp;eHTMTeT My Kojoj je Hau;11ja Kao MCTOpMjcKa KaTeropMja Koja 

p;eJIM MCT11 eTHMqKM Mp;eHTMTeT HOCMJiau; HajBMille BJiaCTM, p;o CXBaTalha rrpeMa KOMe 

demos Kao cKyrr rpat)aHa ca jep;HaKMM rrpaBMMa M HOCMJiau; CJEepeHOCTM, TaqHMje Haj­

BMille BJiaCTM, KOHCTMTJMille 3ajep;H11u;yycrnBOM Kao aKTOM KOjMM ce II03MTMBMpa p;py­

IllTBeHl1 yroBop M MCTOBpeMeHO Ta HajBMilla BJiaCT orpaH11qaBa. ToKOM TaKBOr MCTO­

pMjCKOr pa3BMTKa 11,D;eHTMTeT BpeMeHOM IIOCTaje 11 rrpaBHa KaTeropMja M TO He caMO 

y TeOpMjcKorrpaBHOM CMMCJiy, Ben 11 Kao KaTerop11ja II03MTMBHOr rrpaBa. Ilo3l1TMBHO 

rrpaBO MHOrMX p;p:>KaBa ypet)yje pa3JIMqMTe acrreKTe Mp;eHTl1TeTa, KaKO MH,lJ;MBMp;yarr­

HOr, TaKO M rpyrrHor, ,lJ;OK, y KOHTeKCTY eBpOIICKl1X MHTerpau;11ja, KaTeropMja II03MTMB­

Hor rrpaBa rrocrnjy M HaD;MOHaJIHM M ycTaBHM Mp;eHTMTeT p;p:>KaBa. ,Il;aKJie, y caBpeMeHO 

p;o6a y rrpaBHoj Hayu;M, HapoqMTO KOHCTMTYD;MOHaJIMCTMqKoj, Hau;MoHaJIHM Mp;eHTM­

TeT p;p:>KaBa Kao rrpaBHa KaTeropMja rro6yt)yje rroce6Hy rra:>KlhYY KOHTeKCTY eBpOIICKl1X 
MHTerpau;Mja, ,lJ;OK ycTaBHl1 Mp;eHTMTeT y cpoKyc l1HTepecoBalba p;orra3M HaKOH qyBeHe 

op;rrJKe HeMaqKor CaBe3HOr ycTaBHor cyp;a o JIMca6oHCKOM yroBopy,3 MaKo je jorn rrpe 

,IJ;pyror rneTcKor paTa Kaprr lIIMMT rrMcao o ycTaBHOM Mp;eTMTeTy, MCTaKaBrnM p;a ce 

oBrrarnheibe 3a rrpoMeHy ycrnBa (rrop; qMM je pa3yMeBao p;err11MMqHy rrpoMeHy ycTaBa) 

MO:>Ke BplliMTM caMo rrop; rrpeTIIOCTaBKOM p;a cy ugeHiUUiUeiU u KOHiUUHyuiUeiU ycilla-
6a Kao u;errMHe oqyBaHM.4 

MacTp11XTCKM crropa3yM je y qJiaHy ct> rrpep;BMt)ao p;a YHMja rrornTyje Hau;MoHaJIHe 

Mp;eHTMTeTe rnoj11x p;p:>KaBa qrraHMu;a. qrraHOM 6 CT. 1 M 3 AMcTepp;aMcKor crropa3yMa 

rrpep;B11t)eHo je p;a je YHMja 3aCHoBaHa Ha rrpMHD;l1IIMMa 3ajep;HMqKMM p;p:>KaBaMa qrra­

HMD;aMa, rrpMHD;l1IIMMa crro6op;e, p;eMOKpaTMje, IIOillTOBalba JbY,D;CKMX rrpaBa M OCHOB­

HMX CJio6op;a M BJiap;aBl1He rrpaBa, Kao M p;a he YHMja IIOillTOBaTl1 HaD;MOHaJIHe 11,D;eH­

TMTeTe CBOjMX p;p:>KaBa qrraH11u;a. JlMca6oHCKM yroBop je ,lJ;OBeO p;o rrpoMeHe yroBOpHe 

op;pep;6e KOjOM je rrpep;BMt)eHO IIOillTOBalbe Hau;110HaJIHMX 11,D;eHTMTeTa. qJiaHOM 4 CT. 

2 YroBopa rrpep;BMt)eHo je p;a he YHMja rrornToBaTM jep;HaKOCT p;p:>KaBa rrpep; yroBopM­

Ma, Kao M Ibl1XOBe HaUiUOHaJlHe ugeHiUUiUeiUe UHxepeHiUHe 1-bUX06UM OCH06HUM ciUpyK­

mypaMa, UOJlUiUU11KUM u ycilla6HUM, JKThyqyjyh11 pemoHaJIHY M JIOKaJIHY caMoyrrpaBy. 
J!IaKO prima facie MCTOBeTHe, M3JIO:>KeHe op;pep;6e ce MIIaK cap;p:>KMHCKM pa3JIMKyjy, jep 

ce y JIMca6oHCKOM crropa3yMy, y MepM y Kojoj ce OH ycpep;cpet)yje Ha p;p:>KaBHe cTpyK­
Type, MO:>Ke yoqMTM rrpoMeHa y cpoKycy ca Hau;110HaJIHOr Mp;eHTMTeTa Kao TaKBOr Ha 

2 ApMCTOTeJI, IIonuiiluKa, EMr3, Eeorpa;n; 2003, CTp.62 
3 BVerfG 30 June 2009, 2 BvE 2/08 
4 C. Schmitt, Constitutional Theory, Duke University Press, Durham and London, 2008, 150. 
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yci1la6HU ugeHiUuiUeiU. Pa3yMe ce ,r:i;a ycTaBH11 11,I1;eHT11TeT H11je y cBeMy n11meH KOM­

rroHeHT11Hau;110HaJIHOr11,IJ;eHT11TeTa, O,IJ;HOCHO jacHO je ,r:i;a 11 ycTaBH1111,IJ;eHT11TeT MO)l(e 

,r:i;a ca,r:i;p)l(11 Hau;110HaJIHY ,r:i;11MeH311jy, jep cy CTPYKType MHor11x ycTaBH11X apaH)l(MaHa 

cymT11HcK11 113pa3 KYJITypH11x cpeHoMeHa. 

E11no KaKo 611no, YBPIIITaBafhe Hau;110HaJIHor 11 ycTaBHOr 11,IJ;eHT11TeTa y rro311-

Tl1BHorrpaBHe aKTe rrp11MapHor rrpaBa EY HaMeTHyno je rroTpe6y jacH11jer TyMa-qefha 

3Haqefha Tl1X rrojMoBa. Y cTap11joj JI11TepaTyp11 Hau;110HaJIH11 11p;eHT11TeT ce Be311Bao 3a 

Hau;110HaJIHe KapaKTep11cT11Ke, 3a 3aje,r:i;H11qKe MeHTaJIHe rrpe,r:i;11crro311u;11je 11H,IJ;l1B11,IJ;Ya 

Koje rrp11rra,r:i;ajy 11CTOM Hapo,r:i;y, IIITO ce y Kpajfhoj JI11Hl1jl1 H11je CBO,IJ;l1JIO Ha fhl1XOBO 

3aje,r:i;H11qKo rrp11rra,r:i;afhe ,r:i;p)l(aB11, Ben Ha fh11x0Be 3aje,r:i;H11qKe 0611qaje, pen11mjy, Tpa­

,r:i;11u;11jy 11 Kymypy. y Mo,r:i;epHoj JI11TepaTyp11, y 11CTop11orpacpCKoj, KymypoJIOIIIKOj 11 

IIOJI11Tl1KOJIOIIIKOj HayqHoj aHaJI11311, KOHIJ;eIIT Hau;110HaJIHOr 11,IJ;eHT11TeTa ce He O,IJ;HOC11 

Ha o6jeKT11BHe, eMrr11p11jcK11 MepJD11Be KapaKTep11cT11Ke, Ben Ha cy6jeKT11BHe rrepu;err­

u;11je 11 ocenaje, Ha cn11Ke, HapaT11Be 11 KOHCTpyKu;11je ca Koj11Ma ce 11H,I1;11B11,r:i;ye 11,IJ;eHT11-

cp11Kyjy. ,I:t;pymM peq11Ma, Hau;110HaJIHOCT H11je II11Tafhe 11,IJ;eHT11TeTa, Ben ugeHiUu<fiww-
71uje. 5 Y rron11T11KoJIOIIIKOM cM11rny, aKo ce Hau;11ja o,r:i;pet)eHa Kao demos, a He Kao ethnos, 
CXBaT11 Kao ,Il;OHOC11Jiau; ycTaBa, OH,IJ;a ce KOHu;errT Hau;110HaJIHOr 11,IJ;eHT11TeTa Be3yje 3a 11 

TpaHccpopM11me y KoHu;errT yci1la6HO'i ugeHiUuiUeiUa. 
Y crroMeHyToj o,r:i;nyu;11 HeMaqKor CaBe3Hor ycTaBHor cy,r:i;a ycTaBH11 11,IJ;eHT11TeT 

ce o,r:i;pet)yje Kao Herr0Bpe,r:i;11Bo je3rpo ca,r:i;p)l(11He ycTaBa,6 o,r:i;HocHo Kao cpyH,r:i;aMeH­

TaJIHa o6aBe3a ycTaBHOr rropeTKa Koja je 611na op; u;eHTpanHe Ba)l(HOCT11 3a Hau;110-

HaJIHO caMopa3yMeBafhe je,r:i;Hor demos-a. Y rroje,r:i;11H11M pa,r:i;oB11Ma 11CT11qe ce m11p11 

IIpl1CTYII rrpeMa KOMe ycTaB CT11qe CBOj 11,IJ;eHT11TeT Kp03 11CKYCTBO, TaKO ,r:i;a fheroB 

11,IJ;eHT11TeT H11je (caMo) cymT11Ha yrpat)eHa y Kymypy je,r:i;Hor ,r:i;pymTBa, Bence ycTaB­

H1111,r:i;eHT11TeT rrojaBJDyje ,r:i;11jaJIOIIIKl1 l1 rrpe,r:i;cTaBJha MeIIIaB11HY IIOJil1Tl1qK11X acrr11pa­

u;11ja 11 o6aBe3a Koje cy KapaKTep11cT11qHe 3a rrpomnocT je,r:i;He Hau;11je, Kao 11 o,r:i;pet.)11-

Bafhe 0H11x y ,r:i;pymTBy Koj11 Te)l(e ,r:i;a TY rrpomnocT, Ha 113BeCTaH Haq11H, rrpeBa311t)y.7 

y cyIIIT11Hl1 TaKBOr rrp11cTyrra Jie)l(l1 3arrpaBO Ben 11CTaKHyTa ,Il;l1XOTOM11ja OJI11qeHa y 

,IJ;Ba acrreKTa CBaKor 11,IJ;eHT11TeTa - KOHT11HY11TeTy 11 OTKp11Bafh y, O,Il;HOCHO rrpoHaJia­

)l(efh y 11 caM01136opy corrcTBeHe cymT11He. KoHT11Hy11TeT rro,r:i;pa3yMeBa rrpecKp11rr­

u;11jy, a KOJieKT11BHa cenafha Koja rrocrnje Kao ,r:i;eo KYJITypHor rrepcoHaJI11TeTa je,r:i;­

He Hau;11je q11He je3rpo ycTaBHor 11,IJ;eHT11TeTa, Koj11 ce He ycTaHOBJDaBa ,r:i;enoBafheM 

arrcTpaKTHor Ml1IIIJDefha, Bence pa3B11ja BpeMeHoM eBony11pajyn11 yrrope,r:i;o ca HaB11-

KaMa 11 11CKYCTB11Ma rron11T11qKe 3aje,r:i;H11u;e. Ca ,r:i;pyre cTpaHe, OTKp11Bafhe, o,r:i;HocHo 

rrpoHaJia)l(efhe Kao eJieMeHT ycTaBHor 11,IJ;eHT11TeTa rro,r:i;pa3yMeBa ,r:i;a je OHO IIITO je 

ycTaHOBJheHo 11CTOBpeMeHO 11 rrpoMeHJhl1BO. y TOM CM11CJiy, ycTaBH11 11,IJ;eHT11TeT je 

KaKO OTKp11BeH, TaKO 11 OCM11IIIJheH. 8 

AKo ce carne,r:i;a 113JIO)l(eH11, MaKap 11 JieT11M11qaH nperne,r:i; pa3Bl1TKa CXBaTafha 

0 11,IJ;eHT11TeTy TIOJI11Tl1qKe 3aje,r:i;H11u;e, OH,IJ;a ce jaCHO MO)l(e ,r:i;on11 ,r:i;o 3aKJDyqKa ,r:i;a je y 

5 J. Leerssen, National Thought in Europe. A Cultural History, AUP, Amsterdam 2006, p. 230. 
6 BVerfG 30 June 2009, 2 BvE 2/08, par.240 
7 J.G. Jacobsohn, Constitutional Identity, The Review of Politics, Vol.68/2006, p. 363 
8 Ibid. 372-375 
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fheroBOM Kpe11paH>y 11 o,r:i;p)l(aBafhy pen11mja, 6ap y rroje,r:i;11H11M 11CTop11jcK11M enoxa­

Ma, Kao je,r:i;aH op; 3HaqajH11x q11H11nau;a, 11rpana Ba)l(Hy, aKo He 11 npecy,r:i;Hy ynory. M To 

He caMO y BpeMe Ba)l(efha TeOKpaTcKe Teop11je 0 CJBepeHOCT11 ,Il;p)l(aBHe BJiaCT11, Ben 11 

y OHOM cerMeHTY caBpeMeHor rrojMa ycTaBHOr 11,IJ;eHT11TeTa KOjl1 je OJI11qeH y KOHT11Hy-

11TeTy, TaqH11je npeMa KojeM KOHT11Hy11TeT, Kao ,r:i;eo KymypHor rrepcoHaJI11TeTa je,r:i;He 

Hau;11je, q11H11 je3rpo ycTaBHOr 11,IJ;eHT11TeTa, a IIITO je Bl1,Il;Jhl1BO y Hl13Y KapaKTep11cT11-

Ka CaBpeMeH11X ycTaBa MH0fl1X ,Il;p)l(aBa, noqeBIII11 O,Il; rrpeaM6ynapH11X o,r:i;pet)efha MOT11-

Ba 3a fhl1XOBO ,Il;OHOIIIefhe, npeKO ycTaBH11X ,r:i;ecp11H11u;11ja ,Il;p)l(aBa, rra CBe ,Il;O ycTaBH11X 

HopM11 o ,r:i;p)l(aBH11M 06eJie)l(j11Ma 11 npa3Hl1IJ;l1Ma.9 Ho, qaK 11Ka,r:i;a611 ce ycTaB cXBaT110 

y HajancTpaKTH11jeM CM11CJIY Kao aKT CaMoo,r:i;pet)eIDa npaBHOr nopeTKa 11 OHTOJIOIIIKOr 

je,IJ;l1HCTBa ,r:i;pymTBa, ,Il;p)l(aBe 11 npaBa, a 113 ycTaBHOr 11,IJ;eHT11TeTa 11CKJDyq110 KOHT11-

HY11TeT 11 Taj 11p;eHT11TeT y KOHTeKcTy caBpeMeHe ,r:i;p)l(aBe CBeo 11CKJDyq11Bo Ha Heno­

Bpe,r:i;11By BJiap;aB11HY npaBa 11 ,r:i;eMoKpaTCK11 IlOJil1Tl1qK11 nope,r:i;aK 3aCHOBaH Ha rpat)aH­

CKOj cyBepeHOCT11, qaK 11 Ta,r:i;a 611 pen11r11ja 611na 3HaqajaH q11H11JI11au; 11,IJ;eHT11TeTa CBaKe 

noJI11T11qKe 3aje,r:i;H11u;e. Ha11Me, He caMo ,r:i;a pen11r11ja 11Ma CBoj ,r:i;y6JD1111 m11p11 ,r:i;pymTBe­

Hl1 KOHTeKcT, He caMo ,r:i;a yT11qe Ha ,r:i;pymTBeH11 c11cTeM, Ha KYJIType 11 u;11B11JI113au;11je 11 

,r:i;a Ha,IJ;)l(l1BJhaBa ,r:i;pymTBeHo-eKoHOMcKe c11cTeMe, 36or qera ce MO)l(e 11CTan11 ,r:i;a je jaB­

Hl1 q11H11nau; 11 ,r:i;eo jaBHe ccpepe, To jecT ,r:i;a je q11H11nau; Koj11 cpopM11pa jaBH1111,r:i;eHTl1TeT 

y EBpOII11, Kao 11 CByp;a y CBeTy, lO Benje OHa yTeMeJheHa y OHOMe IIITO rrpeMa JI116epaJIHOj 

Ml1CJI11 cyIIIT11HCK11 rrpeTXO,IJ;l1 BJiap;aB11Hl1 rrpaBa 11 IIOJI11Tl1qKoM rropeTKY ,r:i;eMOKpaT11-

je, qaK 11 caMoj ,r:i;p)l(aB11 Kao 11HCT11Tyu;110HaJI113oBaHoj 3aje,r:i;H11u;11, a IIITO je y caBpeMe­

HO ,r:i;o6a, rrocpe,r:i;cTBOM Met)yHapo,r:i;HorrpaBH11X jeMCTaBa, a y rroje,r:i;11H11M rnyqajeB11Ma 

11 rrocpep;CTBOM 3a6paHa rrpoMeHa ycTaBa, 113Y3eTO 113 CJBepeHe ycTaBOTBOpHe BJiaCT11 

,r:i;p)l(aBa 11 crra,r:i;a y Herr0Bpe,r:i;11Bo je3rpo ca,r:i;p)l(11He ycrnBa. Peq je o ocHOBH11M rrpaB11Ma 

qoBeKa Met)y Koj11Ma je rno6o,r:i;a Bepo11crroBecT11 je,r:i;Ho op; HajBa)l(H11j11x n11qH11x rrpaBa. 

Cno6oAa sep0Hcnosec'r111 
Cno6o,r:i;a Bepo11crroBecT11 rrpe,r:i;cTaBJDa je,r:i;Hy op; ocHOBH11X JDy,r:i;cK11x rno6o,r:i;a. Y c11cTe­

MaT11u;11 JDy,r:i;cK11x rrpaBa 11 rno6o,r:i;a, oHa crra,r:i;a y n11qHa rrpaBa 11 rno6o,r:i;e. Ey,r:i;yn11 ,r:i;a 

crra,r:i;a y n11qHa rrpaBa 11 cno6o,r:i;e, 3arrpaBo rrpaBa 11 cno6o,r:i;e 11CIIOJhaBafha n11qHocT11, 11 

rno6o,r:i;a Bepo11crroBecT11 611na je BeoMa paHo rrpoKJiaMoBaHa y rrpaBH11M aKT11Ma Koj11-

Ma cy rapaHTOBaHa JDy,r:i;cKa rrpaBa 11 rno6o,r:i;e 11, y TOM cM11rny, rrp11rra,r:i;a rrpBoj reHe­

pau;11j11 JDyp;cK11x rrpaBa 11 rno6o,r:i;a. ,I:t;aHac je y Ben11H11 ,r:i;p)l(aBa ycTaBOM rroTBpt)eHa 

rno6o,r:i;a Bepo11crroBeCTl1, rra 11 y OH11M ,Il;p)l(aBaMa y KOjl1Ma IIOCTOjl1 pe)l(l1M ,Il;p)l(aBHe 

pe1rnmje, an11 y Koj11Ma ce rpaQaH11Ma rrp113Haje rrpaBo ,r:i;a rrp11rra,r:i;ajy 11JI11 He rrp11rra,r:i;a­

jy ,r:i;p)l(aBHoj pen11mj11.12 

9 BMrne o TOMe y pap;y B.1)yp11In, PenMrMja l1 yCTaBHI111Ip;eHT11ITeT, 35oprtuK pagoaa ca Me~y1-1apog1-1e 1-1ay1i-
1-1e Ko1-1cfiepe1-1LJiuje ogpJ!Carte 1-1a <PaKynmemy uonufUU1iKUX 1-1ayKa y Eeofpagy uoaogoM gecefUofoguuu-tJuu,e 
u3gaaa1-ba 11.acouuca IIonufUuKonoiuja penuiuje, l(ettTap 3a npoyqaBalbe penMmje l1 BepCKy TOJiepattu;Mjy 
Yttl1Bep3I1TeT y Beorpap;y - <l>aKyJITeT IIOJII1Tl1qKI1X HaJKa, Beorpap;, 2017. 
10 G. Robbers, Legal Aspects of Religious Freedom, Opening Lecture, International Conference Legal 
Aspects of Religious Freedom, Ljubljana, 2008.p.11 
11 II. Hl1KOJII1ll, YcfUa6HO apaao, Beorpap; 1994· CTp. 159· 
12 ,n;. CTOjaHOBl!Ill, YcfUa6HO apaao K1-b.1. CBeH, Hl!Illl 2003, 395. 
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Crro6op;a Bepm1crr0Becn1 cap;p)KaHa je 11 y Hl13Y Mel)yttapop;H11x p;oKyMeHaTa 

nocBeheH11x Tuyp;cK11M npaB11Ma. Y nep11op;y op; p;oHOilleII>a YH11Bep3arrHe p;eKrrapau;11je 

0 npaBl1Ma qoBeKa 1948, O)J;HOCHO op; noqeTKa l1HTepHau;110HaJI113au;11je Thyp;cKl1X npa­

Ba 11 crro6op;a, p;o IloBeJbe o OCHOBH11M npaB11Ma EY 113 H11u;e 2000, lll11peH je cap;p­

)Kaj crro6op;e Bepo11crroBecT11. qrraHOM 18 YH11Bep3aJIHe p;eKrrapau;11je npep;B11l)eHo je p;a 

crro6op;a Bepo11crroBecT11 YKThyqyje npoMeHy Bepe l1JI11 y6el)eH>a, Kao 11jaBHO11 np11BaT­

HO MaHmpecToBaH>e Bepe nyTeM HacrnBe, BpllleH>a KYJITa 11 o6aBJbaH>a o6pep;a. I10T­

rrytt11ja ¢opMyrrau;11ja Harra311 ce y qrraHy 18 Mel)yttapop;Hor naKTa o rpal)aHcK11M 11 

norr11T11qK11M npaB11Ma 113 1966. y TOM ce qJiaHy l1CT11qe p;a CBaKO rr11u;e l1Ma npaBO Ha 

crro6op;y M11crr11, caBecT11 11 Bepo11cnoBecT11 IllTO nop;pa3yMeBa crro6op;y l1cnoBep;aH>a 11 

np11MaH>a Bepe l1JI11 y6el)eH>a no CBOM Haxol)eH>y, Kao 11 crro6op;y p;a ce Bepa l1JI11 y6e­

l)eH>e l1cnoJbaBa nojep;11HaqHo l1JI11 3ajep;Ho ca p;pyr11Ma, KaKo jaBHO, TaKo 11 np11BaT­

HO, Kpo3 KYJIT, BpllleH>a BepcK11x 11 p11TyarrH11x o6pep;a 11 BepoHayKy. li1cTl1M qrraHOM 

npep;B11l)eHo je p;a Hl1KO He MO)Ke 611T11 npep;MeT np11Hyp;e KojoM 611 ce Kplll11rra crro6op;a 

H>eroBor l1cnoBep;aH>a l1JI11 np11MaH>a Bepe l1JI11 y6el)eH>a no H>eroBOM Haxol)eH> y. Crro-

6op;a l1cnoJbaBaH>a Bepe l1JI11 y6el)eH>a MO)Ke npeMa IlaKTY 611T11 npep;MeT caMo OHMX 

orpaH11qeH>a Koja npep;B11l)a 3aKoH a Koja cy HY)l<Ha pap;11 3alllTl1Te jaBHe 6e36ep;HOCT11, 

pep;a, 3p;paBJba l1JI11 Moparra, l1JI11 naK ocHOBHl1X npaBa 11 crro6op;a p;pyr11x rr11u;a. ,II;p)Ka­

Be-qrraH11u;e IlaKTa o6aBe3aJie cy ce p;a nolllTyjy crro6op;y pop;11TeJba, op;HocHo 3aKoH11-

T11x cTapaTeJba, p;a o6e36ep;e CBojoj p;eu;11 OHO BepcKo 11 MoparrHo o6pa3oBaH>e Koje je y 

CKJiap;y ca li>l1XOB11M concTBeHl1M y6el)eH>l1Ma. 

y EBponCKoj KOHBeHu;11j11 3a 3alllT11TY Thyp;cKl1X npaBa 11 OCHOBH11X crro6op;a 11 

H>eI:Il1M npoT0Korr11Ma CB11 KJbyqH11 acneKTl1 crro6op;e M11crr11, caBecT11 11 Bepo11cnoBe­

cT11 l1JI11 JEepeH>a Mory ce Hah11 y Tp11 op;BojeHe op;pep;6e. IlpBo 11 HajBa)KH11je, qrraH 9 

npon11cyje p;a CBaKo l1Ma npaBo Ha crro6op;y M11crr11, caBecT11 11 Bepo11cnoBecT11 IllTO 

yKTuyqyje crro6op;y npoMeHe Bepe l1JI11JEepeH>a11 crro6op;y qoBeKa p;a, 611rro caM, l1JI11 

3ajep;HO c p;pyr11Ma, jaBHO l1Jll1 np11BaTHO, l1CnOJbaBa Bepy l1Jll1 yBepeH>e MOJI11TBOM, 

npon0Bep;11Ma, 0611"lrnj11Ma 11 o6pep;oM. Crro6op;a l1cnoBep;aH>a Bepe l1JI11 y6el)eH>a MO)Ke, 

npeMa KoHBeHu;11j11, 611T11 nop;Bpmyrn caMo OH11M orpaH11qeH>11Ma Koja cy npon11ca­

Ha 3aKOHOM 11 Heonxop;Ha y p;eMoKpaTCKOM p;pylllTBY y l1HTepecy jaBHe 6e36ep;HocT11, 

pap;11 3alllTl1Te jaBHOr pep;a, 3p;paBJba l1JI11 Moparra, l1JI11 pap;11 3alllTl1Te npaBa 11 crro6o­

p;a p;pyr11x. qrraH 2 IlpoTOKorra 6p. I y3 EBponcKy KOHBeHu;11jy o Tuyp;cK11M npaB11Ma y 

KOHTeKcTy npaBa Ha o6pa3oBaH>e npon11cyje p;a H11Ko He MO)Ke 611T11 rr11IlleH npaBa Ha 

o6pa3oBaH>e 11 p;a, y BpllleH>y cB11x CBoj11x ¢YHKu;11ja y 06rracT11 o6pa3oBaH>a 11 HacrnBe, 

p;p)KaBe nolllTyjy npaBo pop;11TeJba p;a o6e36ep;e o6pa30BaH>e 11 HacrnBy Koj11 cy y cKrra­

p;y c H>l1XOB11M BepcK11M 11 ¢11rro30¢cK11M JEepeH>11Ma. Bepo11crroBecT ce y KoHBeHu;11j11 

noM11H>e y jolll jep;HOM KOHTeKcTy. Y qrraHy 14 KoHBeHu;11je 113p11q11To ce noM11H>y Bep­

cKa yBepeH>a Kao np11Mep 3a6paH>eHor ocHoBa 3a p;11cKp11M11HaTopHo nocTyrraH>e. T11M 

qrraHOM je npep;B11l)eHo p;a ce y)K11BaH>e npaBa 11 crro6op;a npep;B11l)eH11x KoHBeHu;11joM 

o6e36el)yje 6e3 p;11cKp11M11Hau;11je no 611rro KOM ornoBy, op; Koj11x je Bepo11crroBecT je­

p;aH op; HaBep;eH11x np11Mepa. llfapeH>e cap;p)Kaja crro6op;e Bepo11cnoBecT11 BpllleHo je 11 

p;p)KaBHl1M ycrnB11Ma TaKo p;a y Be311 ca crro6op;oM Bepo11cnoBecT11 HeK11 ycTaB11 cap;p­

)l(e 11 noce6Ha npaBa, Ha np11Mep, npaBo p;a ce op;611je BojHa crry)K6a ca opy)KjeM 11 npa-

BO pop;11TeJba p;a p;eu;11 ornrypajy HaCTaBY y CKJiap;y ca CBOjl1M BepCKl1M y6el)eH>l1Ma.13 

HecyMH>l1BO je TaqHo p;a je y cylllTl1Hl1 crro6op;e Bepo11cnoBecT11 npaBo l1Hp;11B11p;ye p;a 

Bepyje, p;a l1Ma 11 MeH>a CBoja yBepeH>a, na qaK 11 p;a caMocTaJIHO, y cKrrap;y ca CBoj11M 

BepoBaH>eM, o6aBJba o6pep;e. Ta p;11MeH311ja crro6o;n;e Bepo11cnoBecT11 qecTo ce 03Haqa­

Ba Kao forum internum. Y OCHOB11, qrraH 9 EBponcKe KOHBeHu;11je jaMq11 pa3Boj, yca­

BplllaBaH>e 11 npoMeHy M11crr11, caBecT11 11 Bepo11cnoBecT11 CBaKor nojep;11Hu;a. Ila)l{Jbl1-

Bl1M lll1TaH>eM TeKcTa KoHBeHu;11je yo-qaBa ce p;a cy npaBo Ha nocep;oBaH>e 11 npaBo Ha 

npoMeHy l1p;eja ancorryTHa npaBa, p;oK CTaB 2 npon11cyje p;a caMo ,,crro6op;a l1cnoBep;a­

H>a Bepe l1JI11 y6el)eH>a" MO)l(e 611T11 nop;BprHyTa orpaH11lleH>11Ma Hau;110HarrHor npaBa 

y noce6H11M OKOJIHOCT11Ma. C11rypHo je p;a nojep;11Hu;y Mopa 6111'11 oMoryheHo p;a Hany­

CT11 HeKy Bepo11cnoBecT l1JI11 3ajep;H11u;y. IlpeMa TOMe, 113 TeKcTa jacHo crrep;11 p;a crro6o­

p;a Ml1CJI11, caBecT1111 Bepo11cnoBecT11 Kaja He o5yxaailia ucilolbaaaJ-be aepe UllU yaepe1-ba 
He MO)Ke 611Tl1 npep;MeT p;p)l(aBHOf MelllaH>a.14 

Crro6op;a Bepo11cnoBecT11, Kao IllTO ce To 11 113 l13JIO)KeH11x op;pep;611 Mel)yttapop;­

H11x yr0Bopa MO)Ke 3aKJbyql1Tl1, Hl1je, Mel)yTl1M, l1CKJbyql1BO l1H)J;l1Bl1p;yaJIHO npaBO KOje 

611 y)K11Bao caMo nojep;11Hau;. qecTo ce crro6op;a Bepo11cnoBecT11 norpelllHO cBop;11 Ha TY 

l1H)J;l1Bl1p;yarrHy KOMnOHeHTy.15 IlpeMa KapaKTepy cy6jeKaTa KOjl1 je Y)Kl1Bajy 11 Hall11-

HY y)K11BaH>a, crro6op;a Bepo11cnoBecT11 je l1Hp;11B11p;yarrHo npaBo, arr11 11 npaBo Koje ce 

y)l(11Ba y 3ajep;H11u;11 ca p;pyr11Ma.16 3anpaBo, crro6op;a Bepo11cnoBecT11 nop;pa3yMeBa 

11 l1HCT11Tyu;110HaJIHY BepcKy crro6op;y Kojy noHeKap; Teop11ja l!aK Ha311Ba KOpnopaTl1B­

Ha crro6op;a.17 J ep;HOCTaBHO peqeHo, crro6op;a Bepo11cnoBecT11 o6yXBaTa p;Be cTBap11: 

crro6op;y jaBHor l1CnoBep;aH>a 11 BpllleH>a Bepe, ca jep;He cTpaHe, 11 crro6op;y cTBapaH>a 

Bepo11cn0Bep;H11x yp;py)KeH>a, ca p;pyre CTpaHe.18 KopnopaT11BHa crro6op;a Bepo11cno­

BecT11 H11je npocTa arperau;11ja l1Hp;11B11p;yarrH11x l1HTepeca l!JiaHOBa, H11je TOTaJI11TeT 

l1Hp;11B11p;yarrH11x crro6op;a, Beh je ceT npaBa, l1MyH11TeTa, np11B11rrer11ja 11 Hap;Jie)KHOCTl1 

peJil1fl103Hl1X yp;py)KeH>a 11 y TOM CM11CJIY npep;CTaBJba qrn6op;y 3ajep;H11u;e Tuyp;11 KOjl1 

p;erre l1CTY Bepy p;a ce opraH113yjy 11 ypep;e KopnopaT11BHl1 )Kl1BOT y CKJiap;y ca CBoj11M 

eTl1l!Kl1M 11 BepCKl1M npaBl1Jll1Ma.19 

li'IcnoJbaBaH>e crro6op;e Bepo11cnoBecT11 y 3ajep;H11u;11 ca p;pyr11Ma Bop;11 ayTo­

HOMHOM er311cT11paH>y UpKaBa 11 BepcK11x 3ajep;H11u;a 11 npaBHl1 je OCHOB p;erroBaH>a 

11 o6pa3oBaH>a UpKaBa 11 BepcK11x 3ajep;H11u;a. EBponcK11 cyp; 3a Tuyp;cKa npaBa cTOj11 

Ha cTaHOBl1IllTY p;a ce lIJiaH 9 KoHBeHu;11je Koj11 rapaHTyje crro6op;y Bepo11cnoBecT11 

MOpa TyMal!l1Tl1 11 y KOHTeKCTY qJiaHa 11 KoHBeHu;11je KOjl1 rapaHTyje crro6op;y yp;py­

)l(l1BaH>a 11 IllTl1Tl1 yp;py)KeH>a op; HeonpaBp;aHor MelllaH>a p;p)KaBe jep aepcKe 3ajegHu-

13 Ibid 
14 I,I.Mypp;oK, Cno5oga Mucnu, caaecUiu u aepoucuoaecUiu, Bogut.t 3a upuMeHy t.tnaHa 9 EapouCKe KOHBeH­
u,uje 0 lbygcKUM upaauMa, Beorpap; 2008. CTp.24 
15 C.ABpaMOBMh, I.!pKaa u gpJ1Caaa y caapeMeHOM upaay, IIpuno3y HacUiaHKY gpJ1CaBHo-u,pKBeHoi upaaa y 
Cp5uju, Beorpap; 2007. cTp. 98 
16 B.,Ul1Ml1Tp11jeBJ1Il, M.I1ayttOBJ1Il, JbygcKa upaaa, Beorpap;, i997.CTp.176 
17 C.ABpaMOBJ1Il, L(pKBa l1 p;p)l(aBa y caBpeMeHOM rrpaBy, H.M. 
18 C.JOBaHOBJ1Il, Ycil1a6HO upaao Kpalbe6UHe Cp5a, XpaaUia u CnoBeHau,a, Beorpap; 1995,cTp.509. 
19 L. BloB, European Law of Religion organizational and institutional analysis of national systems and 
their implications for the future European Integration Process, Jean Monnet Working Paper i3/o3,p.28 
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Uie mpaguUiUOHanHo uocmoje y augy opfaHuJoBaHux cmpyKW.ypa. Y TOj nepcneKTMBM, 
npeMa cxBaTaH>Y Cy,n;a, npaBo Bepm1Ka Ha rno6o,n;y BepoMcnoBeCTM, Koje o6yxBaTa M 

rrpaBo Ha MCITOJbaBaH>e Bepe y 3aje,n;HMI.J;M ca ,n;pyrMMa, o6yxBaTa M oqeKMBaH>e ,n;a he 

MM 6MTM ,n;onynITeHo ,n;a ce y,n;py)l{yjy crro6o,n;Ho, 6e3 rrpOM3BOJbHOr ¥ernaH>a ,n;p)l{a­
Be, 20 a upaao aepcKux JajegHuUia Ha ayfiloHoMHo uocUl.oja1-be je y caMOM cpegummy 
fapaHUl.oBa1-ba cnoboge aepoucuoaecmu. 21 AKo je npaBo IJ;pKaBa M BepcKMX 3aje,n;HMu;a 

Ha ayTOHOMHO ITOCTOjaH>e y CaMOM cpe,n;MIIITY CJio6o,n;e BepoMCITOBeCTM, OHp;a je jacHo 
,n;a u;eHTpaJIHa IlMTalba y Be3J1 c OCTBapMBalbeM KOJieKTMBHe J1 KoprropaTMBHe ,D;MMeH-
3Mje crro6o,n;e BepoMCl10BeCTJ1 IlOCTajy 11J1Talha IIITa qJ1HJ1 TaKBY ayTOHOMMjy J1 KaKaB 
je O,D;HOC ,n;p)l{aBe J1 IheHor ycrnBa crrpaM TaKBe ayTOHOMMje. 

AyTOHOMMja 111 ayTOHOMHO npaeo l.J.p1<aea 111 eepc1<111x 3ajeAHMU.a 
AyTOHOMMja IJ;pKaBa M BepcKMX 3aje,n;HMu;a MO)l{e ,n;a 6y,n;e, y IIIMpeM CMMCJiy, came,n;a­

Ha Kao TpOCTPYKM KOHu;errT - Kao cKyrr rrpaBHMX o,n;Hoca, Ka,n;a je rrocpe,n;M <fiopMall­
HU KOHUieilUI. u;pKBeHe ayTOHOMMje, Kao MopaJIH0-110JIJ1TJ1qKo orrpaBp;aH>e o,n;pe:l)eHMX 
rrpaBHMX O,D;HOCa, Ka,n;a je peq 0 HOpMaUl.UBHOM KOHUieilmy u;pKBeHe ayTOHOMMje, J1 Kao 

CBojeBpCHM CTaH,n;ap,n;, O,D;HOCHO MepMJIO TaKBMX O,D;HOCa, Kap;a ce 3arrpaBo pa,n;M 0 goK­
mpuHapHOM KOHUieilfily IJ;pKBeHe ayTOHOMMje.22 Ilop; ayTOHOMMjOM IJ;pKaBa J1 BepCKMX 
3aje,n;HMu;a y y)l{eM J1JIJ1 cpopMaJIHOM CMMCJiy, MO)l{e ,n;a ce rro,n;pa3yMeBa rrpaBo BepCKMX 

opraHMsau;Mja ,n;a o,n;rryqyjy M yrrpaBJbajy CBojMM YHJTparnH>MM BepcKMM rrocJIOBMMa, 
6e3 OMeTalba op; CTpaHe MHCTMTyu;Mja jaBHe BJiaCTJ1. 23 

lllTa qJ1HJ1 ca,n;p)l{MHY ayTOHOMMje IJ;pKaBa J1 BepcKMX 3aje,n;HMu;a? y JIJ1TepaTy­
pI1 ce, y HajrnMpeM CMMCJiy, J1CTJ1qe ,n;a je BepcKa ayTOHOMMja op; BMTaJIHOr 3Haqaja jep 

,D;03BOJbaBa BepcKMM opraHM3au;MjaMa ,n;a ,n;ecpMHMIIIY crreu;MjaJIHY MMCMjy, ,n;a o,n;pe,n;e 
KaKO CBeIIITeHCTBO J1 u;pKBeHe BJiaCTM McnyH>aBajy IbMXOBY MMCMjy, Kao J1 ,n;a o,n;pe,n;e 
npMpo,n;y M cTerreH MHCTMTyu;MoHaJIHe MHTepaKu;Mje ca IIIMpMM ,n;pyrnTBOM.24 Y pa,n;o­

BMMa ITOCBeheHMM rrojMy ayTOHOMMje, yKa3yje ce ,n;a ce BepcKa ayTOHOMMja ,n;aHac ome­
,n;a y M3Y3MMaH>y u;pKBeHMX oco6a J13 Hap;Jie)l{HOCTM ,n;p)l{aBHMX cy,n;oBa J1 IbMXOBOM CTa­

BJbaH>y 110,n; jypMC,D;MKI.J;Mjy u;pKBeHMX opraHa, y yqernhy u;pKBeHMX rrpe,n;cTaBHMKa y 
TaK03BaHJ1M MeIIIOBJ1TJ1M cy,n;oBMMa KOjM pernaBajy crropoBe J13Me:l)y u;pKBeHMX J1 CBe­

TOBHMX JIMu;a, Kao J1 y MHTerpau;MjM ca CBeTOBHMM rrpaBOM ITOBO,D;OM peryJIMCalba He­
KMX o,n;Hoca Me:l)y MMpjaHMMa ( 6paK, ,n;erra rrpoTMB cJiy)l{6eHor Moparra, Jia)l{HO cBe,n;o­

qeH>e, MTp;). Iloce6Ho ce yKa3yje ,n;a M3pa3 BepCKe ayTOHOMMje rrpe,n;cTaBJba M u;pKBeHo 
rrpaBO. 

25 y ,n;erry ,n;oMallMX pa,n;oBa IlOCBeheHMX ,n;p)l{aBHOM u;pKBeHOM rrpaBy CMaTpa ce 

,n;a y OCHOBHa rrpaBa KOja IJ;pKBe J1 BepcKe 3aje,n;HMu;e J1Majy Ha OCHOBY ayTOHOMMje crra-

20 Metropolitan Church of Bessarabia v. Moldova, 6p. 45701/ 99 CT.118 
21 Religionsgemeinschaft der Zeugen Jehovas v. Austria 6p. 40825/ 98 CT. 78-79; Hasan and Chaush v. Bulgaria 
6p.30985/96 CT.49 

22 R.R.Garet, ,,Three Concepts of Church Autonomy", Brigham Young University Law Review, 12/1/2004, 
1352-1358 
23 C.Durham, ,,The Right to Autonomy in Religious Affairs: A Comparative View", in G.Robbers (ed.), 
Church Autonomy: A Comparative Survey, 2ooi.687 
24 Ibid. 
25 ,U.MMTpOBJ.1ll, ,,AyTOHOMMja Kao rrojaM J.1 o6JIJ.1K, 0 CMMCJiy, BpCTaMa J.1 ,D;OMarnajMMa ayTOHOMJ.1je'~ AHa­
llU IIpaaHof <fiaKynUieUia y Eeoipagy, BOJI.51/3-4/2003, 430 

YcTaBHltl 1t1AeHT1t1TeT 111 1t1AeHrnTeT Ll,pKse. AY>t<HOCT yCTasHe AP>Kase Aa np1t13Ha Ll,pKBY 

,n;ajy: rrpaBO Ha caMoo,n;pe:l).eH>e, O,D;HOCHO npaBO ,n;a 6y,n;e rrpM3HaTa He caMO MCTOpMj­

CKa Ben J1 ecxaTOJIOIIIKa ,D;MMeH3Mja IJ;pKBe, rrpaBO ,n;a caMOCTaJIHO ype:l)yjy J1 crrpoBo,n;e 

CBoj rrope,n;aK M opraHM3au;Mjy M ,n;a caMOCTaJIHO M rno6o,n;Ho o6aBJbajy CBoje yttyTpa­

IIIH>e J1 jaBHe ITOCJIOBe, rrpaBo ,n;a 6y,n;y HOCMOIJ;M J1 reHepaTOpM rrpaBHOf cy6jeKTJ1BJ1Te­

Ta, o,n;Horno ,n;a CBOjMM opraHM3aIJ;MOHMM je,n;MHMIJ;aMa M ycrnHoBaMa ,n;ajy M YKM,n;ajy 
CBOjCTBO rrpaBHOr JIMu;a, jeCMTBO ,n;p)l{aBe ,n;a Rene OMeTaTM rrpMMeHy ayTOHOMHe npaB­

He peryrraTMBe IJ;pKaBa M BepcKMX 3aje,n;HMu;a, rrpaBo ,n;a CBojy KYJITYPY M CBoja ,n;yxoB­
Ha MCKYCTBa rrpeHoce M IIIMpe rrpeKo jaBHOr Me,n;MjcKor cepBMca, Kao M Kpo3 o6pa30BHM 
CMCTeM, O,D;HOCHO npaBO ,n;a opraHM3yjy J1 J13BOp;e HaCTaBy BepoHayKe J1 rrpaBO ,n;a caMO­

CTaJIHO yrrpaBJbajy CBOjOM J1MOBJ1HOM J1 HoBqaHMM cpep;CTBMMa, y CKJia,n;y ca COITCTBe­

HMM ayToHOMHMM nporrMCMMa. 26 Ca ,n;pyre cTpaHe, y pa,n;oBMMa rroCBeheHMM u;pKBe­

HOM npaBy jarno ce J1CTJ1qe ,n;a y IJ;pKBM rrocTOje ,n;Be ayTOHOMMje: CITOJbaIIIIba, Kojy 

IJ;pKBa MMa y o,n;Hocy rrpeMa ,n;p)l{aBM, J1 yHyTpaIIIlba, Koja je y caMoj IJ;pKBM, y IbeHOM 

yHyTparnH>eM opraHJ130Balh y J1 cpyHKIJ;MOHMCalb y. 27 

YrrpaBo je rrMTaH>e yTBp:l)MBaH>a npMpo,n;e M cTerreHa MHCTMTyu;MoHaJIHe MHTep­

aKu;Mje IJ;pKaBa J1 BepcKMX 3aje,n;HMu;a ca IIIMpMM ,n;pyIIITBOM, HapoqJ1TO y CMMCJIY 

MoryhHOCTM ,n;a OHe CBOjMM aKTMMa o,n;pe,n;e npMpo,n;y J1 CTerreH Te MHTepaKu;Mje, je,n;­
HO op; cyrnTMHCKMX TeopMjcKorrpaBHMX 11J1Talba J1 J13a30Ba Il03J1TJ1BH011paBHOf ype­

:l)MBalba O,D;HOCa J13Me:l)y ,n;p)l{aBe J1 IJ;pKaBa J1 BepcKMX 3ajep;HMu;a. 3a o,n;roBop Ha TO 

IlMTalbe 6M Tpe6aJIO Hajnpe pa3MOTPMTJ1 Moryhe BM,D;OBe O,D;HOCa J13Me:l)y ,n;p)l{aBe J1 

IJ;pKaBa J1 BepcKMX 3aje,n;HMu;a. 

0AHOC M3Mel)y AP>Kaee 111 l.J.p1<aea 111 eepc1<111x 3ajeAHMU.a 
- AY>KHOCT ynaeHe AP>Kaee Aa npM3Ha l.J.p1<ee 111 eepc1<e 3ajeAHMU.e 

y MHOrMM ,n;p)l{aBaMa CBeTa IlOCTOje J1 ,n;erryjy IJ;pKBe J1 BepCKe 3ajep;HMu;e Koje cy, J1CTOpMj­

CKJ1 ITOCMaTpaHO, CTapMje op; TMX ,n;p)l{aBa J1 Koje cy ,n;aJie HeMeplbMB ,n;orrpMHOC HacTaHKY 
TMX ,n;p)l{aBa M, Kao TaKBe, HecyMH>MBO cy ,n;eo IbMXOBOf M,D;eHTMTeTa CXBalleHor y CMMCJIY 

KOHTMHYJtITeTa. TaKaB o,n;Hoc M3Me:l)y TMX ,n;p)l{aBa M TaKBMX IJ;pKaBa M BepcKMX 3aje,n;HM­

u;a orrpe,n;eJbeH je Hajqernhe Kpo3 Mo,n;err ,n;p)l{aBHe IJ;pKBe M/MJIM rrpeoBrra:l)yjyhe Bepe KojM 

je KOHCTMTyu;MoHaJIJ130BaH y o,n;roBapajyhMM ycTaBHMM aKTMMa TMX ,n;p)l{aBa. 

C ,n;pyre cTpaHe, 6y,n;yhM ,n;a cy CMMcao M IJ;MJbeBM rrocTOjaH>a M ,n;erroBaH>a ,n;p)l{a­
Be J1 IJ;pKaBa J1 BepcKMX 3aje,n;HMu;a pa3JIJ1qJ1TJ1, MHOre ,n;p)l{aBe cy CBOjMM ycTaBHMM 

aKTMMa orrpe,n;eJIMJie CBojy HeyTpaJIHOCT y IlMTafhMMa Bepe J1 o,n;pep;MJie o,n;BojeHOCT 

,n;p)l{aBe J1 IJ;pKaBa J1 BepCKMX 3aje,n;HMu;a, 6MJIO ,n;a cy TaKBY o,n;BojeHOCT HOpMMparre Kao 
cTpMKTHy, o,n;pe:l)yjyhM ce6e Kao ceKyrrapHe ,n;p)l{aBe, 6MJIO ,n;a cy ce orrpe,n;eJIMJie 3a MO­

,n;err KOorrepaTMBHe Op;BojeHOCTM. y TeOpMjCKMM IlOMMalbMMa O,D;HOCa J13Me:l)y BepCKM 

HeyTparrHe, rra M ceKyrrapHe ,n;p)l{aBe, M IJ;pKaBa M BepcKMX 3aje,n;HMu;a MO)l{e ce cTaTM 

Ha cTaHOBMIIITe ,n;a ,n;p)l{aBe M IJ;pKBe M BepCKe 3aje,n;HMu;e (rro )cTOje je,n;He HacrrpaM ,n;py­

rMx, Kao p;Ba BM,n;a Me:l)yco6Ho O,D;BOjeHMX rrpaBHMX cy6jeKaTa ca BJiaCTMTOM npaBHOM 

26 M.Pap;yJIOBJ.1ll, 08HoBa cpucKof gpJ1CaBHo-u,pKBeHOl upaaa, Beorpap; 2009. 118 
27 ,,AKO rrornep;aMO KaKO cpyttKIJ;J.10HJ.1IIIe TipaBOCJiaBHa u;pKBa, yotrnheMO p;a cy errapXMje ayTOHOMHe y 
op;Hocy rrpeMa IlaTpMjapIIIMjJ.1, Kao IIITO cy J.1 MaHaCTMpa ayTOHOMHJ.1 y o,n;pel)eHOM p;OMeHy y Op;Hocy Ha 
errapXMjy .... CBaKJ.1 ce yrrpaBJl>a caMOCTaJIHO Ha ornoBy KaHOHa y OKBMPY cBoje Hap;Jie)KHOCTJ.1 ... " - ,U.TiepMh, 
UpKBeHO upaao, Beorpap; 2006.,155. 
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BJiamhy, Koje p;eJiyjy y CBOM He3aBMCHOM rrpaBHOM rropeTKy. y TOM CMMCJiy, y CTapMjoj 

rrpaBHOj TeopMjM, HapoqMTO HeMaqKoj, c rrpaBOM ce IIOCTaBMJIO IIMTa:H>e p;a JIM rrpM TaK­

BOM rroMMaTuy op;Hoca M3Mel)y ,r:i;p)KaBe M UpKaBa M BepcKMX 3aje,r:i;HMu;a yorrmTe rrocTo­

jM MoryhHoCT ,r:i;p)l{aBHor rrpaBHor peryJIMCalba op;Hoca M3Mel)y TMX eHTfITeTa. HaMMe, 

cMaTpaJio ce p;a cy peJIMmja M UpKBe rrojaBe Koje, Kao TaKBe, He p;yryjy CBoje rrocrnjaTue 

HM ycTaBy HM p;p)l{aBHOM 3aKoHy M p;a CTora Mopajy 6MTM 03HaqeHe Kao KOHCTMTYTMB­

HO TpaHcu;eHp;eHTHe. Y TOM CMMCJiy, p;p)KaJio ce p;a M3Mel)y UpKaBa M BepcKMX 3ajep;­

HMu;a M p;p)l{aBe IIOCTOjM CBojeBpCHa jep;HaKOCT Koja MCKJbyqyje MoryhHOCT jep;HOCTpa­

HOr 3arroBep;HMillTBa p;p)l{aBe Hap; UpKBaMa M BepcKMM 3ajep;HMu;aMa. ,[(pyrMM peqMMa, 

TaKaB rrpMcTyrr, 03HaqeH Kao cTpora TeopMja Koopp;MHau;Mje, yCKpahMBao je Bpmelbe 

cyBepeHMX rrpaBa p;p)l{aBe y rromep;y peryJIMCalba rroJio)Kaja UpKaBa M BepcKMX 3ajep;­

HMu;a. Y caBpeMeHo p;o6a TeopMja Koopp;MHau;Mje je HarrymTeHa. HaMMe, MaKo cy peJIM­

mja M UpKBe 3aMcTa rrojaBe Koje, Kao TaKBe, He p;yryjy CBoje rrocrnjaTue HM ycTaBy HM 

p;p)l{aBHOM 3aKOHY M Koje CTOra Mopajy 6MTM 03HaqeHe Kao KOHCTMTYTMBHO TpaHcu;eH­

p;eHTHe, MIIaK ce CMaTpa p;a peJIMfJ103HO, u;pKBeHo Be3aHO, lb YACKO 6Mhe Kao rpal)aHMH, 

a UpKBa, TaqHMje BepcKa 3ajep;HMu;a Kao 3ajep;HMu;a JbYACKMX )l{MBOTa y p;pymrny, crnje 

rrop; ayrnpMTeToM ycTaBa, AOKJie rop; To JiemTMMHo yrnpl)yjy TueroBe op;pep;6e. CTora, 

pap;MKaJIHM KoHu;errT KOOp;LJ;MHau;Mje, CXBaheH Kao rrpaBHa jep;HaKOCT 6e3 MoryhHOCTM 

jep;HOCTpaHOr 3aIIOBep;HMillTBa p;p)l{aBe, HMje TaqHo TyMaqeJ:be OBOr OCHOBHOr Op;Hoca, 

rroce6Ho He aKo ce lbMMe rrpoTMBpeqM cyBepeHMM MOllMMa p;p)l{aBe. HarrpoTMB, cMa­

Tpa ce p;a p;p)l{aBa M UpKBa He )KMBe y rrpeTrrocTaBJbeHoM op;Hocy Koopp;MHau;Mje Ben 

p;a )l{MBe 3ajep;HO rrop;pel)eHe ycTaBy, a ycTaB je Taj KOjM OMoryhaBa Koopp;MHaTMBHY 

rrpaBHY CTPYKTYPY M yrryhyje Ha Koorrepau;Mjy.28 Ho, HM y rnj MaTpMu;M ycTaBHo pery­

JIMcalbe rroJIO)l{aja UpKaBa M BepcKMX 3ajep;HMu;a HMje rroTrryHo caMocTaJIHO. YcTaB M 

rrpaBHM rropep;aK BepcKM HeyTpaJIHMX M ceKyJiapHMX p;p)l{aBa YBa)l{aBajy ayrnHOMMjy 

UpKaBa M BepcKMX 3ajep;HMu;a. 

AyTOHOMMja UpKaBa M BepcKMX 3ajep;HMu;a, Kao mTo je McTaKHyTo, pe3yJITaT je 

rroce6Hor CTaTyca KOjM y p;pymrny M p;p)l{aBM MMajy BepcKe ycTaHOBe M opraHM3au;M­

je, 6MJIO p;a je peq o pe)l{MMY p;p)l{aBHe UpKBe, rrpM3HaTe UpKBe, MJIM o cMcTeMy op;Bo­

jeHOCTM p;p)l{aBe M UpKBe. 29 Taj rroce6aH cTaTyc KojM y3p0Kyje ayTOHOMHM rroJIO)l{aj 

UpKaBa M BepcKMX 3ajep;HMu;a MO)l{e p;a 6yp;e M3pMqMTo rrpoKJiaMoBaH ycTaBoM op;pe­

l)eHe p;p)l{aBe, a YKOJIMKO TO HMje, ayTOHOMMja UpKaBa M BepcKMX 3ajep;HMu;a rrpoMCTM­

qe M3 ycTaBHor HaqeJia o op;BojeHOCTM p;p)KaBe M UpKaBa M BepcKMX 3ajep;HMu;a. ,[(aKJie, 

ayToHOMMja UpKaBa M BepcKMX 3ajep;HMu;a Hajqemhe je M3pMqMTa MJIM MMIIJIMIJ;MTHa 

ycmaaHa Kaillelopuja. 0Ha je HepacKMAMBO rroBe3aHa M ca rno6op;oM BepoMcrroBecTM, 

rra ce y TOM CMMCJIY y JIMTepaTypM MCTMqe p;a y cBaKoM cJiyqajy 3aillTMTa rrpaBa UpKaBa 

M BepcKMX 3ajep;HMu;a Ha ayToHOMMjy, HapoqMTO y CTPYKTypMcaTuy lbMXOBMX BepcKMX 

IIOCJIOBa, Jie)l{M y caMoj cp)l{M rno6op;e BepoMCIIOBeCTM. 30 ,[(pyrMM peqMMa, ycTaBHa 

p;p)l{aBa qMjM je CMMcao M D;MJb rropep;aK rno6op;e y KojeM ce jeMqM M ocrnapyje p;ocrn-

28 A. Hollerbach, Die vertragsrechlichen Grundlagen des Staatskirchenrechts, Handbuch des Staatskir­
chenrechts der Bundesrepublik Deutscland !,Duncker & Humbolt, Berlin, 1994.S. 266 
29 ,IJ..M11TpOB11ll (2003.), 430 
30 C.Durham, 683 

jaHCTBO, yrrpaBO IIOJia3ellM op; HY)l{HOCTM IIOillTOBalba OCHOBHMX rrpaBa y Koje crrap;a 

M rno6op;a BepoMcrroBecTM, y o6aBe3M je p;a rromTyje ayTOHOMMjy UpKaBa M BepcKMX 

3ajep;HMu;a, TaqHMje, AY)l{Ha je p;a rrpM3Ha UpKBy! Ho, M3 AY)l{HOCTM ycTaBHe p;p)l{aBe 

p;a rrpM3Ha UpKBy, Koja (p;y)l{HOCT) je 3aCHoBaHa Ha rromToBalby rno6o,r:i;e BepoMcrroBe­

CTM, He MO)l{e ce ca CMrypHomhy yrnpp;MTM M o6MM y KOjeM Ta AY)KHOCT p;p)l{aBe IIOCTO­

jM. HMje JIM TaqHo M, rroJia3ehM op; cTapor rrpaBMJia p;a rpaHMu;e rno6op;e M ayToHOMM­

je Jie)l{e y rno6op;aMa M rrpaBMMa p;pyrMx, jep;MHO Moryhe M rrpMXBaTJbMBO p;a ycTaBHa 

,r:i;p)KaBa rrpM3Ha UpKBY MCKJbyqMBO y TueHOM aepcKOM ugeHwumemy? ,[(pyrMM peqM­

Ma, p;a JIM M, aKo jecTe, y Kojoj MepM M Ha KojM HaqMH AY)l{HOCT ycTaBHe p;p)l{aBe Koja je 

BepcKM HeyTpaJIHa p;a rrpM3Ha UpKBY o6JXEaTa M rromToBalbe rrpaBa UpKBe p;a yrnpp;M 

rrpMpop;y M cTerreH CBoje MHCTMTyu;MoHaJIHe MHTepaKIJ;Mje ca mMpMM p;pymTBOM? Toce 

IIMTaH>e 3arrpaBo CBOAM Ha p;MJieMy o p;oMamajy caMoop;pel)eTua UpKBe y BepcKM Hey­

TpaJIHOj ycTaBHOj p;p)l{aBM 0 qeMy je, Kao My rnyqajy ,r:i;pyrMx ornopeHMX TeopMjCKO­

rrpaBHMX IIMTalba y Be3M c op;HocoM M3Mel)y p;p)KaBe M UpKBe, HajBMme M HajrrJiop;oHo­

CHMje pacrrpaBJbaHO y HeMaqKoj rrpaBHOj Hayu;M M ycTaBHocyp;cKoj jypMcrrpyp;eHu;MjM. 

HeMaqKM TeopeTMqapM MCTMqy p;a, 3aje,r:i;Ho ca cJio6op;oM BepoMcrroBeCTM M op;Bo­

jeHomhy p;p)l{aBe M UpKBe, rrpM3HaBalbe rrpaBa Ha caMoop;pel)eTue UpKBaMa M Bep­

CKMM 3ajep;HMIJ;aMa rrpep;CTaBJba ,,Tpehy KOJIOHy" ycTaBHOr ypel)elba CMCTeMa p;p)l{aB­

Ho-u;pKBeHMX Op;Hoca. 31 3arrpaBO, rno6op;a BepoMCIIOBeCTM M op;BojeHOCT p;p)l{aBe M 

UpKBe, y3eTM 3ajep;Ho, KOHCTMTYJiillY OHO mTo ce y TeopMjM32 
M y jypMcrrpyp;eHu;M­

jM HeMaqKor CaBe3Hor ycTaBHor cyp;a33 03HaqaBa rrojMOM p;p)KaBHe HeyTpaJIHOCTM 

Koja, y3 HaqeJia TOJiepaHu;Mje M rrapMTeTa, qMHM jep;Ho op; ocHOBHMX HaqeJia HeMaqKor 

p;p)l{aBHOr u;pKBeHor rrpaBa. HeyTpaJIHOCT 3HaqM M HeMemaTue y yttyTpamTue rrornoBe 

BepCKe 3ajep;HMu;e. CBe BepcKe 3ajep;HMu;e y)l{MBajy BeoMa mMpoKo caMoorrpep;elbelbe 

MJIM ayTOHOMMjy, TaqHMje, Kpo3 rrpaBo Ha caMoorrpep;eJbelhe ( caMoop;pel)elbe), rrOTrry­

HY rno6op;y op; Hap;3opa M TyTopcrna p;p)l{aBe.34 Crnra, 3aKJbyqyjy rrojep;MHM HeMaq­

KM ayrnpM, HeyTpaJIHOCT p;p)KaBe 3HaqM, BMille Hero 6MJIO IllTa p;pyro, p;a p;p)KaBM HMje 

p;03BOJbeHo p;a MHTepBeHMme y crnapMMa UpKaBa M BepcKMX 3ajep;HMu;a. 35 KaKo Teo­

pMja, TaKO M jypMcrrpyp;eHu;Mja CaBe3Hor ycTaBHor cyp;a y rnj p;p)l{aBM, crnje Ha CTaHO­

BMillTY p;a ayToHOMMja UpKaBa M BepcKMX 3ajep;HMu;a He 3aBMCM op; lbMXOBor opraHM-

3au;MoHor cTaTyca, op;Horno op; rnra Kojoj BpCTM BepcKMX opraHM3au;Mja rrpMrrap;ajy.36 

CaBe3HM ycTaBHM cyp; CP HeMaqKe M3jacHMO ce y rrojep;MHMM op;JiyKaMa o ToMe 

mm qMHM ayTOHOMMjy UpKaBa M BepcKMX 3ajep;HMu;a. IlpeMa cxBaTalhy Tor Cyp;a, 

,,rapaHTMja rrpaBa (u;pKaBa M BepcKMX 3ajep;HMu;a - rrpMM. B.1).) p;a.opraHM3yjy M pyKo­

Bop;e caMOCTaJIHO CBOjMM CTBapMMa je Heorrxop;Ha, aJIM rrpaBHO He3aBMCHa rapaHTMja, 

31 A.F.Campenhausen, ,,Church Autonomy in Germany", in G.Robbers (ed.), (2ooi.), 77 

32 S.Korioth, I.Augsberg, ,,Religion and Secular State in Germany", Religion and the Secular State, 
Interim National Reports issued for the occasion of The XVIIIth International Congress of Comparative Law, 
Washington, 2010., 323 
33 BVerfGE 12, 1, 4; BVerfGE 19, 206, 216 
34 A.F.Campenhausen (2ooi.), 77 

35 G.Robbers, ,,State and Church in Germany'; in G.Robbers (ed.), State and Church in the European Union, 
2005., Bo 

36 ,IJ.a JIM cy rrpaBHa n:viu;a jaBHor rrpaBa, 11n11 crrap;ajy y HeKy p;pyry KaTerop:vijy - BVerfGE 30, 415 (428) 
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Kbja rno60,Lv1 BepCKor MMBOTa M pa;n;a IJ;pKaBa M BepcKMX 3aje;n;Hm.i;a ;n;o;n;aje crro6o;n;y 
opraHM30BaH>a, 3aKOHOp;aBCTBa (HopMMpaH>a) M ap;MMHMCTpau;Mje, IIITO je MMnepa­

TMB p;a 6M ce McnyHMJIM OBM 3ap;au;M".37 CaBe3HM ycTaBHM cy;n; je 3anpaBo McTaKao p;a 

M3Mel)y rapaHTOBaHe BepcKe CJI06op;e ( CJI06op;e BepOMCnOBeCTM) M rwaBa Ha CaMO­

onpep;eJDeH>e M caMoynpaBy noCTOjM cyIIITMHCKa yHyTpaIIIH>a Be3a, TaKO p;a MHTep­

BeHu;Mja y npaBo IJ;pKBe Ha caMoonpep;eJDeH>e npep;cTaBJDa noBpe;n;y ocHOBHor npaBa 
Ha BepCKy rno6o;n;y. 38 

y TeopMjM ce 3a nojMOBe ,,ypel)eH>e" M ,,yrrpaBJDaH>e" concTBeHMM noCJIOBM­

Ma IJ;pKaBa M BepcKMX 3ajep;HMu;a MCTMqe p;a 6M MX Tpe6arro IIIMpOKO CXBaTMTM M ;n;a 

OHM o6yXBaTajy CBe - op; Bol)eH>a IJ;pKBe p;o ypel)eH>a H>eHe opraHM3au;Mje.39 IllTaBM­

IIIe, ayTOHOMMja Kao BJiaCTMTa Hap;rreMHOCT 06JXEaTa He caMo ypel)MBaH>e M yrrpaBJDa­

H>e, Ben M npaBo ;n;a ce BrracTMTM nocrroBM o6aBJDajy M cyp;cKMM nyTeM, YKJD yqyjynM M 

noTpe6Ho npou;ecHo npaBO. lifaaqe, npMMeHa caMOCTaJIHOr 3aKOHOp;aBCTBa y o6rraCTM 
conCTBeHMX nOCJIOBa je no CBOM npaBHOM KBaJIMTeTy p;eJIMMMqHo caMOCTaJIHa a p;eJIM­

MMqHo ayTOHOMHa, na ce y TeopMjM, y TOM CMMCJiy, rOBOpM 0 caMOCTaJIHOCTM IJ;pKa­

Ba M BepCKMX 3ajep;HMu;a y o6aBJDaH>y ;n;yxoBHMX 3ap;aTaKa KOjM HM Ha KOjM HaqMH HMCY 

M3Bep;eHM M3 p;pMaBe, 3a pa3JIMKY op; ayTOHOMMje Kojy ;n;aje p;pMaBa M ayTOHOMHOr npa­

Ba Koje nocTOjM JKOITMKO 3aKOHOp;aBCTBO IJ;pKaBa M BepcKMX 3ajep;HMu;a npOM3BOp;M 

HOpMe p;eJIOTBOpHe y CBeTOBHOM npaBy.40 ,I(aHac nocTOjM carrraCHOCT 0 pa3rpaHMqeH>y 

noCJIOBa M TOMe IIITa cnap;a y MCKThyqMBO u;pKBeHe, MCKThyqMBO p;pMaBHe l1 y 3ajep;HJ1q­

Ke noCJIOBe. Mel)yTMM, Ba)KHO je l1CTan11 p;a ce 0 TOMe IIITa cnap;a y conCTBeHe nOCJIOBe 

IJ;pKBe y CP HeMaqKoj He o;n;rryqyje ;n;11cKpeu;MoHo - CaBe3Hl1 ycTaBHM cy;n; cTOj11 Ha cTa­

HOBMIIITY ;n;a ce o pa3rpaH11qeH>y o;n;rryqyje npeMa TOMe IIITa ce npeMa np11po;n;11 CTBap11, 
11rr11 o;n;pel)eHoj HaMeHM, MaTepMjarrHo cMaTpa concTBeHMM nocrroM IJ;pKaBa.41 KacH11je 

je Cy;n; p;oHeKrre Mop;mp11K0Bao l13JIOMeHo rrrep;11IIITe, y311Majyn11 y o6311p Be3y l13Mel)y 
crro6o;n;e BepoMcnoBeCTM 11 npaBa Ha caMoo;n;pel)eH>e, yTBpp;MBIIIM ;n;a ce no;n; ,,ypel)MBa­

H>eM" l1 ,,yrrpaBJDaH>eM" CMaTpa npaBo IJ;pKaBa p;a CBe CBoje nOCJIOBe npaBHO 06rr11Kyjy 

y cKrra;n;y ca u;pKBeHMM acneKTOM ypel)eH>a, op;HOCHO Ha ocHoBy u;pKBeHe caMocno3Ha­
je,42 IIITO 3HaqJ1 p;a ce Ta jypMcp;MKIJ;Mja He op;HOCJ1 caMO Ha u;pKBeHe l1HCTI1Tyu;11je Ben l1 

Ha npaBHO caMOCTaJIHe ycTaHOBe Koje no Harrory IJ;pKBe o6aBJDajy cou;11jarrHe 11 ;n;o6po­
TBOpHe 3ap;aTKe. y o6rraCT concTBeHMX nOCJIOBa, IIITO je p;eJIMMMqHo noTBpl)eHo l1 y 

jyp11crrpy;n;eHu;11j11 YcTaBHor cy;n;a, crra;n;ajy: yqeH>e 11 BepcK11 06pe;n;11, u;pKBeHo ycTpoj­
CTBO, Tep11Top11jarrHa opraH113au;Mja,43 qrraHcTBo y BepcKoj opraH113au;11j11,44 ype1)11Ba­

H>e npaBa Tpen11x rr11u;a Ha np11cTyrr BepcKMM 11HcT11Tyu;11jaMa,45 MTp;. ,I(pyr11M peq11Ma, 

37 BVerfGE 53, 366 (401), BVerfGE 72, 278 (289) 
38 BVerfGE 70, 138 (160 ) U rrpaKm, y obrazlozenju se Savezni ustavni sud ne ogranieava na proveru osnov­
nih prava, vec ukljufoje ceo ustav, dakle i cl. 140 oz u vezi sa cl. 137 BajMapCKor ycTaBa BVerfGE 46, 73 (85). 
39 A.F.Campenhausen (2ooi.), 79; A. V. Campenhausen, H. De Wall, Staatskirchenrecht, 2006.,101 
40 Ibid. 
41 BVerfGE 18, 385 (387) 
42 BVerfGE 66,1 (19) 
43 BVerfGE 18, 385 (388) 
44 BVerfGE 30, 422 
45 BVerfGE 57,220 (243) 

y concrneHe nocrroBe cnap;a CBe IIITO npep;cTaBJba 3ap;aTaK l1 Ml1CMjy IJ;pKBe npeMa H>e­

HOM caMopa3yMeBaH>y, a IIITO HeMMHOBHO J1Ma ecpeKTa l1 y o6rraCTJ1 p;pMaBHOr npaBa.46 

CaMoo;n;pel)eH>e IJ;pKBe H11je HMTM MOMe p;a 6y;n;e ancorryTHO 11 OHO y CP HeMaq­

Koj J1Ma rpaH11u;y ,,y 3aKOHY KOjl1 Ba)KJ1 3a CBe". III Ta ce MO)Ke CMaTpaTM ,,3aKOHOM KOjl1 
" . . ,h 0 47 Ba)KJ1 3a CBe TeIIIKO Je yHanpe;n; l1 KOHaqHo YTBpp;I1Tl1 Jep;HOM onIIITOM '±'OPMYJI M. 

CaBe3Hl1 ycrnBHM cy;n; je TMM noBop;oM y p;oca;n;am1noj jyp11crrpyp;eHu;11j11 3ay3eo pa3-

rr11q11rn cTaHOBMIIITa. IlpB0611THO cXBaTaH>e Cy;n;a 611rro je orr11qeHo y ,,Teop11jM ccpe­

pa".48 Cy;n; je Ha11Me cMaTpao p;a u;pKBeHo caMoo;n;pel)eH>e H11je orpaH11qeHo 3aKOHOM 

Koj11 BaM11 3a CBe y crryqajy MHTepHMX u;pKBeHMX Mepa Koje HeMajy Henocpep;Ho npaB­

HO ;n;ejCTBO y CBeTOBHOM npaBHOM no;n;pyqjy, op;HOCHO p;a p;pMaBa He MO)Ke p;a orpaHM­

qaBa ayTOHOM11jy y TOj ccpep11 11 o6pHyTO, p;a cy IJ;pKBe 11 BepCKe 3ajep;H11u;e Be3aHe 3a 

CBaKM onIIITJ1 3aKOH, YKOJIMKO HeKa u;pKBeHa Mepa J13Jia3J1 113 OKBMpa ;n;pyxoBHOr nop;­

pyqja 1111Ma ;n;ejcTBo y cBeTOBHoj npaBHoj, 11rr11 ;n;pyIIITBeHoj o6rracTM.49 TaKBO pe3oHo­

BaH>e HOCJ1JIO je y ce611 M l13BeCHe TeIIIKOne, jep je BeOMa CJIO)KeHO, MOMp;a l1 HeMoryne, 

;n;a ce jarno pa3rpaH11qe p;Be ccpepe. Y TOM cM11crry, y Teop11j11ce11cT11u;arro ;n;a qaK 11 je;n;­

Ha c11Tyau;11ja Koja ce Ha npB11 norrrep; MOMe CBpcTaTM y MHTepHe u;pKBeHe Mepe MoMe 

;n;a 11Mnrr11u;11pa ;n;pMaBHM MHTepec.50 HeIIITO ;n;pyraq11j11 np11cTyrr q11H11rra je ,,Krray3y­

rra CBaKora", npeMa Kojoj cy 3aKOHl1 Koj11 BaMe 3a CBe 3anpaBo 3aKOHl1 Koj11 3a IJ;pKBe 

11 BepcKe 3ajep;H11u;e MMajy 11cT11 3Haqaj Kao 11 3a CBaKor ;n;pyror M He noral)ajy UpKBY 

BJ1Ille Hero OCTaJie cy6jeKTe.51 Mel)yTMM, HM TaKaB np11cTyrr HMje ;n;o6ap, jep nocTOjl1 

MHOIIITBO 3aKoHa Koj11 cy op; Beiler 3Haqaja 3a UpKBe 11 BepcKe 3ajep;H11u;e Hero IIITO cy 

To 3a ;n;pyre cy6jeKTe.52 CaBe3Hl1 ycTaBHM cy;n; ce HanocrreTKY oKpeHyo HeIIITO l13MeH>e­

HOM npB0611THOM np11cTyny, 11rr11 ,,Teop11j11 6arraHc11paH>a", npeMa Kojoj ce o;n;o6paBa 

p;a ce onIIITJ1M 3aKOHJ1Ma orpaH11qaBa u;pKBeHa ayTOHOMMja, arr11 CaMo aKO cy 3aKOHJ1 

Heonxop;HM ;n;a rapaHTyjy ,,yBepJDHBe 3aXTeBe" M11poJDy611Be Koer311cTeHu;11je y ;n;py­

IIITBY Koje je perr11mo3Ho HeyTparrHo M noIIITyje rno6o;n;y BepcKMX 3aje;n;H11u;a. KoHKy­

peHTCKl1 MHTepec11 IJ;pKBe l1 p;pMaBe Mopajy 6MTJ1 naMJbl1BO J136arraHCI1paHJ1, 11, aKO je 

Moryne, Mopajy ;n;a 6y;n;y om11MaJIHl1 3a o6e cTpaHe. 53 

,I(aKrre, cy;n;enM Ha ocHoBy M3JIOMeHor KpaTKor np11Ka3a Teop11jcK11x cxBaTaH>a 

11 ycTaBHocyp;cKe jypMcrrpyp;eHu;11je y CP HeMaqKoj, jarno je ;n;a AYMHOCT ycTaBHe 

p;pMaBe ;n;a npl13Ha UpKBY no;n;pa3yMeBa 11 npl13HaBaH>e caMoo;n;pel)eH>a UpKBe Koje 

46 K.Hesse, Das Selbstsbestimmungsrecht der Kirchen und Religionsgemeinshaften, Handbuch des Staats­
kirchenrechts der Bundesrepublik Deutscland I, Duncker & Humbolt, Berlin, 1994.S. 521-559 
47 .[(op;yrne, TaKBl1X je rroKyrnaja y HeMaqKoj rrpaBHoj Hayu;M 6Mno. TaKo je XeKeJI rroHyp;Mo p;eq:rnHl1I.J;I1jy 
rrpeMa Kojoj je ,,3aKOH KOjl1 Ba:>Kl1 3a CBe" 3arrpaBo 3aKOH KOjl1, ca TaqKe rnep;MrnTa qifTaBe Hau;Mje, Mopa p;a 
6yp;e rrpI13HaT Kao Heorrxop;Ho orpaHifqeH>e u;pKBeHe cno6op;e - J. Heckel, Das fur alle geltende Gesetz, S.590, 
HaBep;eHo rrpeMa A. V. Campenhausen, H. De Wall (2006), 105 
48 G. Robbers, Religious Freedom in Germany, Bringham Young University Law Review, 25/2ooi., 643; A. 
V. Campenhausen, H. De Wall (2006.), 110. 
49 BVerfGE 18, 385 (387), A. V. Campenhausen, H. De Wall (2006.), 110. 
50 Robbers (2ooi.), 643 
51 Ibid. A. V. Campenhausen, H. De Wall (2006.), 110. 
52 Ibid. 
53 BVerfGE 53, 366 (501) - Bl1p;eTl1 KOMeHeTap y A. Hollerbach, ,,Das Staatskirchenrecht in der Rechtspre­
chung des Bundesverfassungsgerichts (II)'~ Archiv des offentlichen Rechts 106/198i., 244 
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bYPV1n 

ce He CBO,l1;I1 I1CKJbycII1BO Ha caMopa3yMeBalbe lbeHor BepcKor Mp;eHTMTeTa I1 yrrpa­

BJbalbe I1 pyKoBol)elbe COIICTBeHMM IIOCJIOBMMa, Beh je nrnpe, I1 o6yxBaTa MoryhHOCT, 

MaKap M Kpos 6aJiaHc11palhe pasJIWIMTMX rrpaBa 11 MHTepeca, p;a l(pKBa, rrocpep;cTBOM 

Tor caMoop;pel)eTua, Y™qe Ha yTBp1)11Balhe rrp11pop;e 11 cTerreHa CBoj~ MHCTMTyu;110-

HaJIHe I1HTepaKu;11je ca IIII1pI1M ,r:i;pyrnTBOM! 

AonpVIHOC npo<j>. W111jaKoe111na 
cxeaTaH>y OAHOca M3Me1)y AP>Kaee 111 U.pKee 

y ,lJ;OMahoj Hayn;M, CBe p;o pap;oBa rrpocp. llfajaKOBMha, HMje 6MJIO 3HaqajHI1jMX I1 Teo­

p11jCKI1 rrpo,r:i;y6JDeHMjMX aHaJIM3a O,lJ;HOCa I13Mel)y p;p)KaBe 11 l(pKaBa I1 BepcKMX 3ajep;HI1-

u;a. J1Mjyh11 y BMp;y jy611Jiej IIOBO,lJ;OM Kora ce o6jaBJDyje OBaj 36opHI1K I1 q11lbeH11u;y p;a je 

OBaj pap; yrrpaBO I1HCIII1pI1CaH CXBaTalbMMa rrpocp. llfajaKOBMha Koja cy 6MJII1 IIO,lJ;CTMD;aj 

3a p;aJDa MCTpa)KMBalha, a Koj11Ma je OH p;ao 3HaqajaH p;orrp11Hoc 11 p;oMahoj rrpaBHoj Hay­

u;11, HapoqMTO OHOM lbeHOM p;eny KOjM ce 03HaqaBa Kao HaYKa p;p)KaBHOr u;pKBeHor rrpa­

Ba, Tpe6aJio 611 YKPaTKo JKa3aTM Ha TueroBo rro11Malhe op;Hoca M3Mel)y ,r:i;p)KaBe 11 l(pKBe. 

Ilpocp. llfajaKOBMh je rrpBI1 op; ,lJ;OMah11x ayTOpa KOjM je jaCHO MCTaKaO CTaB p;a 

I13Mel)y rrpaBa l(pKBe Ha caMoop;pel)elhe 11 p;y)KHOCTM p;p)KaBe p;a je rrpM3Ha rrocTOjM 

cyrnTMHCKa y3poqHo-rrocJiep;11qHa Be3a.54 Ha11Me, rrpeMa rrpocp. llfajaKOB11hy, ,,rrocTo­

j11 oq11rnep;aH Mel)yco6Ha 3aBMCHOCT M yT11u;aj M3Mel)y TeMeJDHor rrpaBa Ha rno6o,r:i;y 

BepOI1CIIOBeCTI1 I1 rrpaBa l(pKaBa I1 BepCKMX 3ajep;HMD;a Ha caMoop;pel)elhe" rrop; KOjMM 

(TI1M rrpaBOM) OH pa3yMe rrpaBo l(pKaBa I1 BepCKMX 3ajep;HMn;a p;a ,,caMOCTaJIHO op;pe­

l)yjy CBOj 11,r:i;eHTMTeT I1 ypel)yjy CBojy yHyTparnlhy opraHI13au;11jy, BpIIIelhe BepCKMX 

o6pe,r:i;a M ,r:i;pyr11x BepcKMX rrornoBa". Cpep;MIIIlhM MOMeHaT rrpaBHor op;Hoca p;p)KaBe 11 

l(pKBe, rrpeMa cXBaTalhy rrpocp. IIfajaKOBMha, Tpe6aJio 611 p;a Harnarn je,r:i;Hy, ca acrreK­

Ta l(pKBe, Ba)KHY cTBap, a TO je: IIITa 3Haq11 rrpI13HaTM l(pKBy. M yrrpaBo Kpo3 rrpI13MY 

op;roBopa Ha M3JIO)KeHo IIMTalhe rrpocp. IIfajaKOBMh p;aje 3HaqajaH p;orrp11Hoc p;oMahoj 

Hayu;11 p;p)KaBHOr u;pKBeHor rrpaBa. Ha11Me, rrpocp. IIfajaKOBMh MCTMqe p;a rrpI13HaBa­

lhe l(pKBe op; cTpaHe p;p)KaBe yorrrnTe He 3Haq11 rrpI13HaTM eKJIMCMOJIOIIIKM yTeMeJDeH 

11,r:i;eHTMTeT l(pKBe, jep rrpI13HaJia je p;p)KaBa I1JII1 He, l(pKBa y CBOM 11,r:i;eHTMTeTy, y CBO­

joj rryttohM, IIOCTOjM He3aBI1CHO op; TaKBOr rrpI13Halha. ,I(pyrMM peq11Ma, ,r:i;p)KaBa He 611 

Tpe6aJIO, a p;op;ajMO TOMe p;a, aKo je peq 0 ycTaBHOj ,r:i;p)KaBM 3aCHOBaHoj Ha IIOIIITOBalhy 

rno6op;e I1 BJiap;aBMHe rrpaBa, HMTM 611 Morna HMTM 611 cMeJia p;a rrpI13Haje l(pKBY y CMM­

rny ycrrocTaBJDalha TueHor 11,r:i;eHTMTeTa, Beh 611 Tpe6aJio p;a jeMqM 11 IIITMTM rrpaBa Koja 

l(pKBa MMa ca TaKBMM 11,r:i;eHTMTeToM KaKaB MMa. Peq11Ma rrpocp. IIl11jaKOBMha, Kap;a je 

l(pKBa y IIMTalhy, ,r:i;p)KaBa He rrpoM3BOp;M OHTOJIOIIIKM, Beh rrpaBHM peaJIMTeT. ITpaB­

Ho rrpI13HaTM 1(pKBy, 3aKJDyq:yje rrpocp. IIl11jaKoB11h, 3Haq11 CMCTeM o6aBe3a y op;Hocy 

Ha l(pKBY I1 lbeH 11,r:i;eHTMTeT KOjMX p;p)KaBa Mopa p;a ce rrpMXBaTM, a KOje rrpOI1CTMqy I13 

rrpaBa p;a ce Bepyje, Koje HY)KHO pal)a o6aBe3y p;p)KaBe rrpeMa OHMMa Koj11 Bepyjy. 

Ilpocp. IIl11jaKOBI1h y CBOM pa,r:i;y JKa3yje I1 Ha orpaHMqelba KOja CBaKM 3aKOHO­

p;aBau; MMa y o6JiaCTI1 ype1)11Balha op;Hoca M3Mel)y p;p)KaBe 11 l(pKBe, jep yrrpaBo y TOj 

54 B.IIIMjaKoB11h, ,[(y)KHOCT ;a;p)KaBe ;a;a rrp113Ha u;pKBY 11 I:DeHo rrpaBo Ha caMoo;a;peljeI:De, 35opHUK pagoaa 
ca Me'ljyHapogHof Hay1mol CKyua ,,IIpaBHU uonoJ1Caj 11pKaaa u ajecpKux 3ajegHu11a y UpHoj I'opu gaHac"ogp­
JICaHof y Eapy 23-25.Maja 2008, Bona Fides,H11Krn11h,2009, cTp.38-43 

YcTaBHV1 V1,ll.eHrnTeT V1 1-1,ri,eHrnTeT U.pKBe. AymHOCT yCTaBHe ,lJ.pmase Aa npV13Ha lJ.pKsy 

ccpepM HOpMaTMBHe p;eJiaTHOCTI1 HMje CBe p;orrycTMBO I1 caMO no ce611 rrpMXBaTJbMBO. 
HarrpoTMB, yrrpaBo rroJia3et:rn op; I13JimKeHor, Jior11qK11 yTeMeJDeHor 11 KoHu;erru;11jcK11 

p;ornep;Ho I13Bep;eHor cXBaTalha op;Hoca I13Mel)y p;p)KaBe 11 l(pKBe, Koj11 rrop;pa3yMeBa 

,r:i;y)KHOCT p;p)KaBe p;a rrp113Ha l(pKBy, rrpocp. IIfajaKOBMh JKa3yje p;a 3aKoH He 611 Tpe-

6aJio, HI1TI1 611 CMeo p;a rrpOI13BO,lJ;I1 11,r:i;eHTMTeT I1HCTI1TYD;I10HaJIHI1X BepcKMX 3ajep;HI1-

u;a, Beh je p;y)KaH p;a rrpI13Ha Mp;eHTMTeT OBMX 3ajep;HI1n;a yTeMeJDeH Ha lhl1XOBOM ayTO­

HOMHOM rrpaBy. I1Majyh11 y BMp;y p;a je pap; rrpocp. IIfajaKOBMha Ha KOjM ce Ha OBOM 

MeCTY yKa3yje HaCTaO y BpeMe Kap;a y lberoBoj po,r:i;Hoj l(pHoj fopM HMje IIOCTOjao 3a­
KOH KOjMM 611 6110 ypel)eH Haq11H OCTBap11Balha rno6op;e BepOI1CIIOBeCTI1 I1 rrpaBHI1 

IIOJIO)Kaj l(pKaBa I1 BepcKMX 3ajep;HMn;a, rra qaK HMje HM IIOCTOjaJia p;o6pa BOJba p;a ce 

TaKaB 3aKoH p;oHece, a p;a cy ce y Mel)JEpeMeHy rrpMJIMKe rrpoMeHMJie 11 p;a je p;oHeceH 

3aKOH 0 rno6op;I1 BjepOI1CIIOBMjecTI1 I1 rrpaBHOM IIOJIO)Kajy BjepcKMX 3ajep;HMD;a KOjM 

je c rrpaBOM KpI1TI1KOBaH y IIII1poj jaBHOCTI1 I1 KOjM je I13a3Bao BeJI11qaHCTBeHe rrpoTe­

CTe M JIMTMje Bepyjyher Hapop;a y l(pHoj fop11 yrrpaBo 36or TOra IIITO je jep;Ha op; Tuero­

BMX OCHOBHMX KapaKTepMCTMKa p;a ,lJ;l1CKpI1MI1HaTopHo He rrpI13Haje KaHOHCKI1 ycrro­

CTaBJbeHy ITpaBOCJiaBHY l(pKBY y l(pHoj fopM, BaJbaJio 611 Ha OBOM MeCTY yKa3aTI1 I1 

Ha jorn jep;aH cerMeHT qJiaHKa rrpocp. IIfajaKOBMha Ha Koj11 ce rro3MBaMo, a Koj11 MMa 

I13Y3eTaH MOpaJIHO-cpI1JI030cpCKI1 KBaJIMTeT I1 KOjM je y BpeMeHy Koje MY je yrnep;MJIO 

y rromyHoCTM rrornpl)eH y rrpocpecopoBoj pop;Hoj l(pHoj fop11. HaMMe, rrpocp. IIfaja­
KOBMh y HaBep;eHOM pa,r:i;y I1CTJ1qe p;a je MoryhHOCT I1CTI1HCKe Koorrepau;11je p;p)KaBe I1 

l(pKBe OTBopeHa y OHOj MepM y Kojoj ce y p;p)KaBM ocrnapyje rrpaBp;a. Mel)yTMM, KaKO 
TO rrpocp. llfajaKOBMh MCT11qe, TaMo rp;e je ,r:i;p)KaBa o6orornopeHa 11 MI1TOJIOfl130BaHa, 

rp;e HacTyrra Kao CTPYKTypa caMOBOJDHe M caMop;oBOJDHe Moh11, HeMMHOBHO HacTaje 

cyKo6 M3Mel)y ,r:i;p)KaBe M l(pKBe, M TO He 36or Tora IIITO TO )KeJIM l(pKBa, Beh 36or TOra 

IIITO je op;611jalhe p;a ce rrp11XBaT11 o6orornopelhe p;p)KaBe 11 p;a ce ,r:i;p)KaBa 11p;oJiorroKJIO­

HI1qK11 IIOIIITyje I1 CJiaBM y cyIIITI1HI1 rrpOTMBJbelbe TOTaJIMTapHoj p;p)KaBM I1 3aJiaralhe 

3a rno6o,r:i;y. CBe IIITO ce y rrpocpecopoBoj pop;Hoj l(pHOJ fop11 p;orop;11JI0 HaKoH yCBa­

jalha crropHor 3aKOHa 0 rno6op;I1 BjepoI1CIIOBMjeCTI1 I1 rrpaBHO:f'1 IIOJIO)Kajy BjepcKMX 

3ajep;H11u;a rrornpl)yje MCTMHMTOCT rrpocpecopoBMX 3aKJDyciaKa. 

3aK/by4aK 
Kao M cBaKM 11,r:i;eHTMTeT, M ycTaBHM 11,r:i;eHTMTeT p;p)KaBa o6YXBaTa KOHTMHJI1TeT 11 

MH,lJ;MBMp;yaJIHOCT, a peJI11mja je 3HaqajaH qJ1HMJiau; y TueroBOM Kpe11palhy 11 op;p)Ka­

Balhy. Y caBpeMeHoj, Hajqernhe BepcKM HeyTpaJIHoj, rra 11 ycTaBHo ceKY.JiapHoj p;p)Ka­

BM, y Kojoj ce ycTaBHI1 Mp;eHTMTeT CXBaTa Kao HeIIOBpep;MBO je3rpo cap;p)KMHe ycrnBa 

I1 y CBOM HajarrcTpaKTHMjeM BMp;y CBO,l1;I1 Ha BJiap;aBMHY rrpaBa I1 IIOJII1TJ1qKJ1 rropep;aK 

p;eMoKpaTMje 3aCHOBaH Ha rpal)aHCKOj cyBepeHOCTI1, I13 OCHOBHMX, HerroBpep;MBMX I1 

HeoTyl)MBMX rrpaBa qoBeKa, y Koje crrap;a I1 rno6op;a BepOI1CIIOBeCTI1, rnep;M ayTOHOMM­

ja l(pKBe M TueHo rrpaBo Ha caMoop;pel)elhe. AyTOHOMMja l(pKaBa 11 BepcKMX 3ajep;HM­

u;a IIOCTOjM y CBMM MoryhMM BI1,l1;0BI1Ma 0,lJ;HOCa I13Mel)y lhl1X I1 p;p)KaBe I1 rrpep;cTaBJDa 

rroce6Hy ycTaBHY KaTerop11jy. To je no ce611 pa3yMJDMBO, jep ycrnB rrpep;cTaBJDa OHTO­

JIOIIIKO jep;MHCTBO p;p)KaBe, ,r:i;pyrnrna I1 rrpaBHOr rropeTKa. J13 ayTOHOMMje l(pKaBa I1 

BepcKMX 3ajep;H11u;a M lhMXOBor rrpaBa Ha caMoop;pel)eTue, y rrpBoM pe,r:i;y BepcKor caMo­

op;pel)eTua M caMopa3yMeBaTua, rnep;M 11 p;y)KHOCT p;p)KaBe p;a rrpI13Ha l(pKBe 11 BepcKe 
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3ajep;m11:i;e. Ho TaKBO ITp113Hafhe, Koje je ITO rnojoj ITp11pop;11 ITpaBHO, He cacTOj11 ce y 
ITp113HaBafhy OHTOJIOIIIKOr Beh ITpaBHOr peaJI11TeTa 11 He CB0p;l1 ce caMO Ha ITOIIITOBa­

Fhe ayT0HoM11je UpKaBa 11 BepcK11x 3ajep;H111:t;a y OKB11py Fhl1XOB11x BJiacT11T11x ITOCJIOBa, 

Beh je ITO CBojoj ITp11pop;11 3HaTHO III11pe, 11 o6yXBaTa MoryhHOCT, Mal\ap Kp03 6aJiaH­
c11paFbe pa3JI11q11T11x ITpaBa 11 l1HTepeca, p;a UpKBa, ITocpep;cTBOM Tor caMoop;pel)eH>a, 

yTMqe Ha yrnpl)11Bafhe ITp11pop;e 11 cTeITeHa CBoje l1HCT11Tyu;110HaJIHe l1HTepaKu;11je ca 

III11p11M APYIIITBOM. 36or TOra ce c ITpaBoM Mo:>Ke l1CTa:h11 p;a j e AY:>KHOCT p;p:>KaBe p;a 

ITp113Ha UpKBe 11 BepcKe 3ajep;H11u;e Kao ITpaBHe peaJI11TeTe Koj1111Majy ITpaBo Ha ypel)11-

Bafhe 11 yrrpaBJbafhe BJiaCTl1Tl1M ITOCJIOB11Ma Kao 11 MoryhHocT yT11u;aja Ha YTBpl)11Bafhe 

ITp11pop;e 11 cTeITeHa CBoje l1HCT11Tyu;110HaJIHe l1HTepaKu;11je ca III11p11M APYIIITBOM, yc­
JIOB ITopeTKa rno6op;e 11 p;a je y cpyHKu;11j11 BJiap;aB11He ITpaBa. Ha11Me, aKo je BJiap;aB11Ha 

ITpaBa MeTaITpaBH1111p;eaJI 11 aKo ce ITOp; FhOM ITop;pa3yMeBa BJiap;aB11Ha ITpaBa oHaKBl1M 

KaKBO 611 OHO Tpe6aJio p;a 6yp;e, OHp;a je jaCHO p;a FbeHy cp:>K, a Tl1Me 11 ycTaBHl1 l1p;eH­

Tl1TeT CBaKe p;p:>KaBe, q11Hl1 ITpaBp;a Koja, l13Mel)y OCTaJIOr, OMoryhaBa l1CT11HCKY KOO­

ITepau;11jy ycTaBHe p;p:>KaBe 11 UpKaBa 11 BepcK11x 3ajep;H11u;a 11 ocrnap11Bafhe 11 3aIIITl1TY 
Fhl1XOBOr l1p;eHTl1TeTa, KaKO BepcKor, TaKO 11 OHOr l1HCTl1TYIJ;l10HaJIHO-ITpaBHOr, 3aCHO­

BaHor Ha Fhl1XOBOj ayTOHOM11j11. 0 TOMe je y p;oMahoj Hayu;11 ITPB11 IT11cao ITpocp. llfaja­
KOB11h, q11j11 je pap; l1HCII11p11cao OBaj CKpOMHl1 p;oITp11HOC 36opH11KY y FheroBy qacT. 
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Vladimir Durie 

Constitutional identity and Church identity. 
Obligation of the constitutional state to recognize the church 

as a condition for the order of freedom and the rule of law 

Abstract: In this paper, the author analyzes the relationship between the constitutional identity of 
the state and the identity of churches and religious communities. The conclusion is that from the 
constitutional identity as an inviolable core of the constitution follows the obligation of the state 
to recognize the legal identity of the church which derives from its religious identity and auton­
omy based on freedom of religion. The paper especially considers the contribution of Prof. Sija­
koviC to the understanding of the relationship between the state and the church. 

Keywords: constitutional identity, church identity, autonomy, self-determination, duty to recog­
nize the church 
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