)

é UHCTUTYLIUJE
UDK: 340.137(4-672EU:497.11)
Biblid 1451-3188, 14 (2015)
Too XIII, op. 52-53, cmp. 24—41
HUzsopnu nayunu pao
op Ana Kneowcesuh FOJOBHUR!

ITPETOBOPU CPBUJE M EBPOIICKE YHUJE
Y BE31 CA IIOI'JTABJbEM 23
- IIPABOCYBE, OCHOBHA IIPABA N
HE3ABVICHOCT ITPABOCY'BA

ABSTRACT

The Independent judiciary is the point where sound regulations on judiciary meet
its high ethical value. Over the past decade, Serbia has struggled to achieve it.
Following the failed judicial reform based on the National Judicial Reform
Strategy of 2006, Serbia has drafted the new strategy and the relevant Action plan.
At the same time, the EU accession process mandates comprehensive changes in
the judicial system, and the harmonization of national law with the EU acquies is
dealt with within the negotiation Chapter 23 — Judiciary and Fundamental Rights,
which, according to the new EU approach to the negotiation process, is to be
opened early in the process. Following the explanatory and bilateral screening for
the Chapter 23, and based on the recommendations formulated in the Screening
report, Serbia has developed a comprehensive Action plan for the Chapter 23.
Although the process of the development of the plan was a pilot good practice
exercise aiming at improved dialogue with the civil sector and increased overall
ownership of the Action plan, it still shows considerable deficiencies. The Ministry
of Justice has formally pronounced the two major public policy documents — the
new National Judicial Reform Strategy and Action Plan and the Chapter 23 Action
Plan — harmonized; however, a closer investigation of both documents shows
certain substantive discrepancies which are a signal of a deeper misunderstanding
of the end goal of the judicial reform process, as steered through the EU integration
process. The Chapter 23 Action plan offers little or no guarantees that the

! MucTuTyT 32 yriopeaHo mpaso, beorpan, e-mami: akbojovic@gmail.com
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implementation of the planned comprehensive reform measures — including
changes to the Constitution - will, indeed, result in a truly independent judiciary.
Quite to the contrary, the overall impression after the analysis of both documents
is that true dedication to the direly needed reforms in the judicial sector is lacking,
and that both documents are designed so as to tick all the necessary boxes while
showing a little commitment to a true change. In addition, both documents are
likely to share the faith of their predecessor — the first Judicial Reform Strategy —
and fail to secure full support and ownership of the judicial and legal professionals
in Serbia. This is a challenge the Ministry of Justice must address before the
negotiations for Chapter 23 are formally opened.

Key words: Judicial reform, European Union, accession negotiations, Chapter 23,
judicial independence.

1) yBOA

HesaBucno npaBocylhe je nonupHa Tauka u3Mel)y noopor npasHor ypehema
npaBocyha v BeroBe BHCOKE €TUYKE BPEIAHOCTH.> AJTH, IITA 3alPaBO 3HAYH
He3aBucHocT npasocyha? Koju cy ycinoBu koju cy notpebnu aa 6u npaBocyhe
ofiMcTa Onio He3aBUCHO? Y IpaBHOj TEOPUjH HE TIOCTOJU JEAMHCTBEH OATOBOP
Ha 0BO muTame.’ nak ce unHu cacBuM Moryhuwm, kako to unnu Becna Pakuh
Bonunenuh, ycranoButu GopMmyny o MOTMTHYKO] HE3aBUCHOCTH CyIWja U
CyICTBa, KOMOWHYjyhHM HalIMOHAJIHE CTaHAapAe NpaBa JEMOKPATCKHX
JpylITaBa ¥ Mel)yHapoIHUX eBPOINCKHX cTaHnapiaa.® [[Ba BakHa eleMeHTa Te
dopMmyne cy HHCTUTYIIMOHAIHA HE3aBUCHOCT CY/H]je, IOJ KOjJOM Ce Hajmpe
HoJjpa3yMeBa HE3aBUCHOCT O MOJUTUYKHMX TpaHa Jp)KaBHE BIACTH ajld U Of
MONHUX TOjeArHALA U IPYIITBEHUX IPyTIa, T HEPCOHAIHA HE3aBUCHOCT CY/H]e
(koja HajBUILIC 3aBUCH OJ1 3aKOHCKOT ypehemwa, HaunHa CTUIamka U ryOUTKa
MOJI0XkKaja MW O]l CTaTHOCTU CyAHjcKe (YHKITH]E, a TIOCTIKE C€ MPECYIHUM
yTHUIIajeM yJIO0Te Cy/ICKE BIACTH Y MOCTYINKY CTUIama U TyOUTKa CYy/IUjCKOT
nojiokaja). Mopa ce HaloOMEeHyTH Jia MMa ayTopa KOju cMarpajy Ja je uueja
HE3aBHCHOCTH TpaBocyha 3ampaBO caMO OArOBOp Ha peEIICHE jeTHOT

2 Ana Kuexesuh BojoBuh u Anexcannpa Yasomikw, “Viiora npaBocylja y mporecy eBporickux
unTerpamja”’, Edexrn narerpammje Cpouje y EBporicky yaujy”, ctp. 151-174, @akynrer 3a
eKOHOMH]Y, (PMHAHCH]e 1 aIMUHUCTpALjy YHHUBep3uTeTa CHHIHIYHYM.

3 Kako wucrmay istiéy McNollgast, u “Conditions for Judicial Independence”, Journal of
Contemporary Legal Issues, 2006; San Diego Legal Studies Paper No. 07-43, noctynHo Ha
SSRN: http://ssrn.com/abstract=895723, mpuctyn 4. 5. 2015. rogune.

4 Becna Pakuh-Bomusenuh, Ana Kuexesuh Bojosuh, Mapro Pesbarnosuh, Pedhopma paBocyha
y Cp6uju 2008-2012, ITpaBuu axynrer Yausepsutera “Yuuon”, Cuyorcoenu enacrux, beorpa,
2012, ctp. 19-20.
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KOHKPETHOT mpobiieMa — Kako 00e30eIuTH OIUcTa HEMPUCTPACHOT CYAHjy.
Maxo Mo/1a cacBMM TayHa OTICEpBaIlija ca MPaKTHYHOT CTAHOBHIITA, KOja
o0jaimbaBa KOHKPETHE M3a30BE Ca KOjUMa Cy C€ CyOdaBalld U ca KOjuMa ce
CyouaBajy Cy/IOBU U CyJH]j€, YNHU CE€ CyBHIIE 10jeJHOCTABJbEHUM TBPIUTHU J1a
HE3aBUCHOCT IPaBocyl)a HHje U HeroBa MMAaHEHTHA BPEAHOCT.® Y yropeIHoM
npaBy, HAPOYHUTO y 3eMJbaMa y TPAH3UIM]jH, jeJaH O KJbyUYHHX KOpaka Ka
yCIloCTaBJbakby HE3aBUCHOT MpaBocyha OMIIO je OCHMBamE MpPaBOCYIHUX
caBeTa, kao “Haj0ospe mpakce” y oBoj obmactu. Kako mcrtuuy [Mapyma u
['mHCOypr Ha yBOhemy MpaBOCYIHUX caBeTa WHcucTupaie cy CBercka OaHka
U JIpyre MyJTHIIaTepalTHe IOHATOPCKE areHInje, Kao JIeo CTaHAapIHOT TaKkeTa
MHCTHUTYIIMja MMOBE3aHUX ca mporpamumMa pedopme mnpaBocyha u yHanpehema
BragaBuHe npasa.’” OCHUBAKE MPABOCYIHUX CaBeTa y ApkaBaMa l[eHTpanne
u Hcroune EBpore yHEKONIHMKO je CIEIWIO CXeMy paHHUje TOCTaBJbCHY
yBohemeM npaBocyaHux caBera y @paniyckoj, MUranuju u [llnanuju — paguno
Ce 0 pacKHjIy ca ayTopuTapHuM oOnuIMMa BiaaaBuHe.® IcToBpeMeHo, pikaBe
Llentpanne u Mctoune EBporne umane cy jak moactunaj 3a ypehemwe cBor
npaBocyha y mporuiecy uHTerpamuje y EBporicky ynujy Oyayhu na ce nBa o
YeTHpPH KOINEHXareHCKa KpUTEpHjyMa YIpaBo ojaHoce Ha mera. Ilpsu,
TaKO3BaHM TIOJUTUYKH KPUTEPHjyM TOApa3yMeBa W3rpaliby CTAOMIHUX
UHCTUTYIM]a Koje 00e30el)yjy meMokpatujy, BlIaaBuHy TpaBa, MOMITOBAKE
JBYICKHX TIpaBa ¥ MamuHa.” UeTBpTH KpuTepujym, yrBphen na EBporckom
camuty y Manpuay, 3axTeBa CIocOOHOCT Jp)KaBe Ja CIpPOBEAE INpaBHE
nponuce EY kpo3 epuxacHe aAMHUHUCTPATUBHE U TPABOCYAHE CTPYKTYype

5 Taxo: Michal Bobek, “The Fortress of Judicial Independence and the Mental Transitions of the
Central European Judiciaries ”, European Public Law, Vol. 14, Issue 1, str. 2, mo3uBajyhu ce Ha
John Bell “Judicial Cultures and Judicial Independence [2001] 4 The Cambridge Yearbook of
European Legal Studies 47. Wnak, ben 3anpaBo 1ocieqHo TBpAX 1a NHTAKkE HE3aBUCHOCTU
CyIa IMa MHOTO BHILIE B3¢ Ca HEMPUCTPacHOMITy U MOIMTHYKOM HeyTpaiHoLily cynuje Ho ca
cransomhy cymujcke gpyakimje v. John Bell, Judiciaries within Europe —a Comparative Review,
Cambridge Studies in International and Comparative Law, str. 26.

¢ Michel Bobek, op. cit., str. 7.

"Nuno Garoupa, Tom Ginsburg, “Guarding the Guardians: Judicial Councils and Judicial
Independence”, American Journal of Comparative Law, Forthcoming; U of Chicago Law &
Economics, Olin Working Paper No. 444; U of Chicago, Public Law Working Paper No. 250;

Center on Law and Globalization Research Paper No. 09-05, ctp. 7-8, moctymHo Ha SSRN:
http://ssrn.com/abstract=1303847, mpuctym 4. 5. 2015.

83a Buime gerasba 0 HPaBOCYIHHM caBeTuMa BujeTd: Becna Pakwh-Bomuuenuh (et al.)
Ipasocyonu cagemu, Uncmumym 3a ynopeowno npaso, beoepao, 2003.

? http://ec.europa.eu/enlargement/policy/glossary/terms/accession-criteria_en.htm
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(cymcku ¥ agMHHHCTpaTHBHHU KamarmreT).'® EBporicka yHmja je, moydeHa
HETaTUBHUM HCKYCTBUMa KOj€ j€ HuMaja MPUIMKOM TaKO3BaHOT METOr
npupyKuBama (puapyxusawmba npeo 10 npxasa Llenrpanne n Mcroune
Eporne 2005. roquse, 1 motoM jorr aBe — Pymynuje u byrapcke — iBe romuae
KacHMj€), Kaga ce TOKa3ajo Ja MPOMEHE Yy OoONacTH BIIaJaBHHE MpaBa
NPE/ICTaBIbajy AYTOTPajaH U KOMIUIMKOBAH TPOIIEC, TE J1a MpoOJIeMH y Be3u ca
pedopmom npaBocyha u 60p6OM MPOTUB OPraHU30BAHOT KPUMUHAIA HUCY Y
MOTIYHOCTH MpeBasul)eHn, mpoMeHuna cBoj mpuctym.'!! Crtora je TOKOM
nperoBopa ca XpBarcKoM YBEJICHO HOBO TIOIIaBibe, [lomiasibe 23, Koje o0yxBara
npaBocyhe, 60pOy MPOTUB KOpyIIIHje, OCHOBHA IpaBa u mpasa rpahana EY, a
IPETOBOPU O TIPHIPYKUBAMKY TOYETH Cy JIa Ce€ BOJAE Y CKIaxy ca HOBOM
Metozoorujom.? KacHuje, HaKOH MCKyCTBa ca MperoBopuMa ca XpBaTckoM,
EBporicka yHHMja je y CBOjUM CTpaTelIKUM JOKyMEHTHMa y BeE3H ca
NpUIPY’KUBAEEM YCBOJWJIA TAKO3BAHU ‘‘HOBH TPHCTYI , MpeMa KOMe ce
nperoBopH 3a norassba 23 u 24 (IlpaBocyhe u ocHoBHa npasa 1 Cnobona u
0e30e1HOCT 0TBapajy MPBH MM PAHO Y PETOBAPAYKOM IIPOIIECY ), TOK OTBAPALY
NOIVIaB/ba MPETXOIHHU JAETa/baH AaHAINTHYKH Mpenien (screening), KOjU
T0/Ipa3yMeBa 1 JIaBak-e jaCHHX IIMJbEBa KOje JIpykaBa KaHI|IaT MOpa HCITyHHUTH.
Wneja je Tako O aprkaBe KaHAUAATH TpeOao a MMajy TOBOJHHO BpeMEHa Jia
OCTBape CTBapHM KBaJMTAaTUBHM TIOMaKk Yy OBHM oOnacTumMa TIpe
npuapykuBama.'* Y oBoM pany ayropka he aHaam3upard 3Ha4aj mporeca

10 http://ec.europa.cu/justice/international-relations/enlargement/judicial-reform/index_en.htm

' Wolfgang Nozar, “The 100% Union: The rise of Chapters 23 and 24, dostupno na
http://www.clingendael.nl/publication/100-union-rise-chapters-23-and-24, mpuctyn 6.5.2015.
romuHe. Jlakie, nmokasaio ce jaa cy, FoToBO 0e3 u3y3eTka, npikase 3ananHor bankana Guie
HEyCIICIIHE IPIIMKOM YHOIICHa EBPOICKHX CTAHAAPAA Y CBOjE IPABOCYIHE CHCTEME.

12 Presidency Conclusions, European Council, Brussels, 15 December 2006.

13 Communication from the Commission to the European Parliament and the Council,
Enlargement Strategy and Main Challenges 2011-2012, COM(2011) 666 final, 12.10.2011, 5.
Enlargement Strategy and Main Challenges 2012-2013, European Commission, October 2012,
Brussels http://ec.europa.eu/enlargement/pdf/key documents/2012/package/strategy paper
2012 _en.pdf, Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee And the Committee of the Regions Enlargement
Strategy and Main Challenges 2014-15, Brussels, 8.10.2014, COM(2014) 700 final, ctp. 12,
JocTymHO Ha http://ec.europa.eu/enlargement/pdf/key documents/2014/20141008-strategy-
paper_en.pdf, mpuctym 27.4. 2015.

14 Christophe Hillion, “Enlarging the European Union and deepening its fundamental rights
protection, European Policy Analysis, June issue 2013, str. 6. OBa METOIOJIOTH]a TIPBU MYT j&
npuMereHa y peroopuma ca Lpaom Iopom — v. General EU position — ministerial meeting
opening the Intergovernmental Conference on the Accession of Montenegro to the European
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OpUPYKUBakba Ha U3paJy U CIpOBOhEHmE NOKyMeHaTa jaBHE IOJIUTUKE Y
obnactu pedopme rpaBocyha U Ha yCHOCTaBJbakhe HE3aBUCHOT TpaBocyha.

2) HOCAJIAIITEBY TOK ITPOIIECA ITPETOBOPA
O IIPMICTYIAIDY EBPOIICKO] YHUJU Y CPBUJU
3A TIOTJIABJBE 23 - IPABOCYBE M1 OCHOBHA TIPABA

[Tpomec mperoBopa o mpuctynamy EBponickoj yauju CpOuja je 3BaHHUHO
3anouena MehyBrnaguHoMm KoH(pepeHIMjoM Koja je oxpkaHa y bpucemy 21.
janyapa 2014. romume." TIpomec aHAaIMTHYKOT Mperieaa 3aKOHOIABCTBA
(cxkpuHMHT), Kao TpBa (haza mperoBapayKor mporieca, 3amo4eo je 25. cenremopa
2013. ronune kaza je y bpuceny onpxan ckpunusr 3a [ormiasbe 23: , [ IpaBocyhe
¥ OCHOBHA TIpaBa”, JIOK je OunarepaaHy CKPHHUHT 32 OBO MOIIaBJbe OApKaH 9. u
10. neuem6pa 2013. roqune. OBakBa AMHAMUKA y TOTIYHOCTH je y CKIAIy ca
HPETXOIHO OIMCAHUM MPHUCTYNIOM EBporicke yHHje, y KoMe ce Kao TpU OCHOBHA
cryba y mporecy NpupyKiuBamba U3/(Bajajy BllaJJaBHHA IPaBa i OCHOBHA JbY/ICKA
TpaBa, pehopma jaBHe yrpase, i SKOHOMCKO YIPaBIbarhe i KOHKYPEHTHOCT.'® OBa
¢aza mperoBopa okoHuYaHa je Kpajem Mapta 2015. romuHe Kajxa je 3aBpIleH
OunarepaiHi CKPUHUHT 33 TOTIaB/be 33 o (uHAHCHjCKUM U OyleTCKUM
onpendama. Jlo cana cy 00jaBJbeHM M3BEIITAjH Ca CKPUHHHTA 32 TIOTTIaByha 23, 24
u 32."7 Jlo kpaja roquHe ce OueKyjy M3BEITaju ca CKPUHUHTA U 3a MpeocTasa
norassba.'® OHO MITO je HECYMILMBO HEOOMYHO je uumbeHuIa aa je CpOuja
3amodena ¥ OKOHYasa mpBy (azy mperoBopa 0e3 GpopMupama mperoBapaykor
THMa, [ITO TPECTaBIba jJeAMHCTBEHH IPUMED Y yHopeaHoj npakcu.'” Mako ce

Union (AD 23/12, 27 June 2012), kao u Outcome of Screening on Chapter 23 for Montenegro:
Judiciary and fundamental rights (doc. 17785/12, 14 December 2012).

15 http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/genaff/140676.pdf. 3a
JIeTaJbHUjH TIpErVie]l aKTHBHOCTH KOje Cy TPETXOIIe 0Boj Mel)yBraanHoj KoH(EpeHIHjH B.
Cama @ummosuh, Mupocnas Anarescky, “IIperoBopu Cpouje u EBporicke yHUje y Be3n
norasiba 20 — [Ipeny3eTHUIITBO U MHIYCTPHjCKa MOMHTHKA , Egponcko 3akonooascmeo 49-
50/2014, 146-148.

16 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee And the Committee of the Regions Enlargement Strategy and
Main Challenges 2014-15, Brussels, 8.10.2014, COM(2014) 700 final, str. 5-16.

" M3Bemmraju cy MOCTYIIHYM HAa MHTEpHET cTpaHuii KaHienapuje 3a eBporcke MHTErpaluje
Buane Penryonke Cpowuje http:/www.seio.gov.rs/dokumenta/eu-dokumenta.1227. html

18 http://www.dnevnik.rs/politika/skrining-uspesno-zavrsen-otvaranje-poglavlja-do-kraja-godine.

19 Cacra mperosapauxor TMa HawesHo je ypehern Omryxom Briage Cpbuje, xoja je ycBojeHa y
cerrremOpy 2013. rofue.
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YMHH J1a JI0 Cajla AMHAMHUKA [IPEroBapadKor Mporeca Hyje 3Ha4ajHo Tprena 300r
HETOCTOjarba MPEroBapaykor THMa, HECYMEbUBO je HEOIXOAHO Ja Ce YJIaHOBU
TPETrOBapavKor THMa MIMEHY]y LITO IPe U TO, 10 MOTyhCTBY, U3 pelloBa CTpyUmbaKa
KOjH Cy YYECTOBAJIM y CKPUHHUHTY M Ha Taj HAYMH CTEKJIM HETIOCPEIHA 3HAMbA O
HpOILIECy v U MIPaBHUM TeKOBHHamMa EBpoIICKe yHH]e U CTerieHy YCKIa)eHOCTH
nomaher 3aKoHOIABCTBa ca luMa. [1ITo ce oTBaparma KOHKPETHHUX IOITIaBIba THYE,
JOIII yBEK He IOCTOje HEZIBOCMHUCIICHE Ha3HAKe O TOME J1a Ji hie ce pBO OTBOPHUTH
HPEroBOpH 3a Moriasiba 23 u 24, wim he ce EBporicka yHHja O[uTyduTH pBO 32
OTBapam-E TOMIaBJba KOje j& HeIBOCMUCIIEHO HajkoHTpoBep3Huje — [lormassba 35
— WM TI0TVIaBJba Koja ce Mory Oe3 Behux motemikoha U 3aTBOPHUTH (Kao IITO je
nomasJse 26 — OOpa3oBarme U KylITypa), Kao HU 0 TOMe J1a Jii he, Kako ce OueKyje,
npBa nomiasba OutH oTBopeHa Beh TokoM 2015. romune. OHO IITO ce HECYMEUBO
MOXKEe OYEKHBATH j€ paHO OTBapare Moriasiba 23, u Oyayhu /1a BiagaBuHa npasa
¥ OCHOBHA JBbYJICKA IpaBa MPeICTaBIbajy caMy OKOCHHILY CTPATEIIKOT TPUCTYTIA
EBporicke yHHje TpoIiecy MpHIpYKHUBamka. YjeIHO, Y OMHOCY Ha OBO MOIJIaBIbE
CpOuja je cBaKako OCTBAapHIIa HajBUIIIE TOMAKa Y TIPETOBAPAYKOM TIPOIIECY, O YeMy
he OuTH BUIIIE peur y AajbeM TEKCTY.

3) HE3ABVICHO IIPABOCYBE - TOKYMEHTM JABHE
TIOJIMTUKE W ITPOLIEC ITPVIIPY KVIBAFbA
EBPOIICKOJ YHUJW

Haxon HeiBocMucieHo Heycrene pedopme mpaBocyha cripoBezieHe Ha OCHOBY
npBe Harmonanue crpareruje pedopme npaBocyha nz 2006. ronune, Cpouja je
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NPUCTYNIIa W3paau HoBe crpareruje.”’ M3pama oBor JoKymeHTa Omia je
obene’keHa KOHTpOBEp3ama, alk je YJeHO TPEACTaBballa U JEIUMUYHO
MO3UTHBAH UCKOPAK y U3paJy JOKyMeHaTa jJaBHe MOJIMTHKE, C 003UpOM Ha TO J1a je
jaBHa pacrpasa o CTpareruju pesyaTipala y HeKOJIMKO BUUBUBUM yHarpehemrnma
tekcra Crparersje u mpareher AKIHOHOT IU1aHa.”! CTpaTemJa pe(bopMe
npaBocyha 3a mepuon 2013-2018. roquue ycBojena je 1. jyna 2013, mox je
AXITMOHH TUTaH 3a crpoBoheme Crpareruje ycBojeH 3aksbyukoM Biage CpOuje
31.jyna2013. Y Crpareruju je UCTaKHYTO Jia je je[]aH O/ FheHUX OCHOBHUX IIIJHEBA
TNOBe3MBamE Mpotieca pedopme mpaBocyha ca nmporecom EBporicke nnrerparmyje,
Kako OM ce MpaBOCYAHH CHCTEM MPUIIPEMUO 33 HOBE M3a30BE y CKJIady ca
€BPOIICKMM CTaH/apAuMa 1 BpeJHOCTUMA, a HCTHYE Ce J1a Cy PepOPMCKH KOpaLH
npensuhenn CrparerrjoM M AKIMOHUM IUIAHOM KPEUpPaHU IO TMPUHIHUILY
KOMITAaTHOMJTHOCTH ca 3axTeBUMa Koju ce mpen CpOujy 1mocTaBibajy y CMHCITY
ycaraiiasama rnormassba 23 u 24 y nporecy mperoBopa ca EBporickom yHijom.?
Hanmonanau nporpam 3a ycBajame MpaBHUX TeKoBUHA EBporicke yHuje yckmaheHn
je ca pedopmckrM Mepama ianupane CtparerujoM 1 AKIIMOHUM IIAHOM, LITO
MIOKa3yje CBECT O MOTpeOM 1a KJbYYHH NOKYMEHTH jaBHE TOJMTHKE Oyry
melhycobro yckmahjenn.? JemHa on CBaKako Haj3HAYAjHUjUX TEKOBHHA OBE
Crpareruje jecTe 1 ycrocTaBibambe 1 PyHKIIMOHUCamke KomucHje 3a cipoBohermse
Hauponanue crpareruje pedopme mpasocyha 3a nepuon 2013-2018. rogune. >
Mehycobna mose3zaHocT mpoiieca pedopme npaBocyha u mporeca eBpOICKUX
UHTETpallija OCIIMKaBa Ce U y YHILEHUIIM Ja je jenan of wiaHoBa Komucuje u

2 Harmonaina crpareruja pedopme npasocyha Pemyomuxe Cpowuje, Cryocoenu nacrux PC, 6p.
44/2006. 3a xpuTHiKy aHau3y pedopme mpasocyha Becna Pakuh Bonunemih, Ana Kuexepuh
bojosuh, Mapuo Pespanosuh, op.cit.

21 3a panun yBua y miporiec uzpaje Crparertje v aHAIU3Y MOjeIMHIX perietha B. AHa Kuexxepuh
Bbojosuh, “Kako cpricko mpaBocyhe yiazu y CKpHHHUHT 32 TOTIaBIbe 23 ;| KPUTHYKH OCBPT Ha
HalMOHAIHY cTparerujy pedopme npasocyha 2013-2018. roquHe 1 aKIMOHHM IJIaH 32 BEHO
crpoBohewe ”, Cmparu npastu scusom 3/2013, ctp. 63-78.

22 Harmonaua crparernja peopme mpasocyha 3a meprox 2013- 2018. ronune, crp. 1. u 2.

2 V. HarroHaiHu mporpaM 3a ycBajarbe MpaBHUX TekoBuHA EBporicke yrauje (2013-2016),
noctymnaH Ha http://www.seio.gov.rs/upload/documents/nacionalna_dokumenta/npi_usvajanje
pravnih%?20tekovina.pdf n Harponainxu nporpam 3a ycBajarme NpaBHUX TeKoBHHA EBporicke
yamuje (2014-2018), mocryman Ha http://www.seio.gov.rs/upload/documents/nacionalna
dokumenta/npaa/NPAA 2014 2018.pdf

http://www.seio.gov.rs/upload/documents/nacionalna_dokumenta/npi_usvajanje pravnih%20
tekovina.pdf
2 Komucwja je ocHoana Omiykom o obpasoBamy Komucuje 3a cripoBoljere Harmonase

cTpareruje pedopme mpaBocyha 3a mepuon 2013-2018. rogune, Cnyorcobenu enacnux PC
76/2013.
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npeacTaBHuk Kanienapuje 3a eBporcke uHTerpandje.”> Kao mro je panuje
MCTaKHYTO, MPOLIEC EKCIUIAHATOPHOT, a TIOTOM U OMIaTepaTHOT CKPUHUHTA 32
nomiaBjbe 23 TOYeo je HeaYro HaKOH ycBajama HarmoHanHe crpareruje 3a
pecdopmy npasocylja, i HeCyMESHBO je dutbeHnia fia CpOnja MMa 0BaKo 3HavajaH
JIOKyMEHT jaBHE MOJIUTHKE TPEOaIO 1a YKaKe Ha JacHY ONPe/Ie/beHOCT JpKaBe 1a
y MPENU3HO MOCTABJHEHUM POKOBHMA YHAIPEIH MPOMHUCE U MPAKCY, Kako On
nomahe mpaBocyhe OMIO y CTamy Ja ce Cyoud ca HM3a30BHMa EBPOICKHX
unTerpaiyja.’® TokOM MperoBapadkor mporeca MHHHCTApCTBO —IIPaBie
YCIIOCTaBUIIO je 00py Mpakcy 00jaBbHBamba JOKYMEHATa ca €KCILIAaHATOPHOT
CKPWHHHTA, W3BCIITAja O CKPUHHMHTY 1 ynyhuBama Mosuea OpraHusauijama
[IMBUITHOT JPYIITBA J1a yquTBny y mpunpeMu AKIMOHOT TUiaHa 3a [lomasibe
23.%7 C 063upom Ha HeHOCTOJa}be MpaBHOT OKBHpa 3a yderihe opraHusaiuja
IIMBHJTHOT JIPYIITBA M HAJIIAPE JaBHOCTH Y TIPOLIECY TPUIPYKHBamba EBpOIICcKoj
VHUjH, Ka0 U HAa YMILCHUILY JIa HajaBJbeHa MHTEpHET cTpanuia [IperoBapaukor
THUMa HE caMo Jia HHje yCIIoCTaBJheHa Beh je U ocTano HejacHo koju he TaduHo
JOKyMEHTH Ha 0] OWTH yUYMEEHH JIOCTYITHHM jaBHOCTH, YMFHCHUIIA A je
MuUHHCTapCTBO MPYKUIO TPHIMKY MPEACTABHUIIMMA IUBHIMHOT JIPYIITBA J1a
y3My paHo y4enihe y poliecy u3paje pelieBaHTHOT AKIMOHOT IJ1aHa MoKa3yje aa
Cy y3ere y 063up NoyKe U3 H3pajie alli i MMILIeMeHTalmje nperxonne Crpareruje
pedopme mpaBocyha.?® Mnak, 4uHu ce aa ce, Kao U y Ciydajy jaBHE pacrpaBe y

2 Ibid.

% Vjenno, cBako yHampelerbe WHCTUTYIMOHAJIHE HE3aBHCHOCTH TpaBocyha 3HayajHo Ou
JOTIPHHETIO | omiiTeM yHarpehewy koHKypeHTHocTH CpOuje U BeHOM 00JbEM paHrHpamy Ha
CBETCKUM JICTaMa KOHKypeHTHOCTH. Harme, npema M3Benirajy o mobaiHOj KOHKYPEHTHOCTH
3a2014-2015. romumy CBerckor ekoHOMCKOT (opyma Cpbuja ce yKymHO paHrupa Ha 94. Mecty
on 144 npxase. Panrupame y oKBHpY NpBe KOMIIOHEHTE OBOT MHJIEKCA, KOje C€ OJJHOCH Ha
MHCTHUTYIIHje, YKYITHO je 3HadajHo Joumje — Cpouja je Ha 122. mecty on 144 npxxase, JIOK je 1o
WHJICKCY He3aBucHOCTH TpaBocyha Ha 118, Mecty on 144. npxkape. OcuM TOra, yIPKOC YUHCHULH
Jla Cy HPOTEKINX TOAMHA yCBOjeHe ozpeleHe M3MEeHe NpaBOCYIHUX IPONHMCa, HepLeNIyja
HE3aBUCHOCTH TIpaBocyha JocnenHo je Hilcka. 3a Buie aetaka V. http:/ reports.weforum.org/
global-competitiveness-report-2014-2015/economies/#indexId =GCl&economy=SRB

7 http://www.mpravde.gov.rs/tekst/7073/izvestaj-o-skriningu.php, npucrtym 28.4. 2015.

% Ha cacranuuma ofpxaHuM y okupy HammonanHor koHBeHTa 0 EBporickoj yauju meduma
mperoBapadkor TuMa Tama MumrueBnh HajaBuna je ma he cBe mH(pOpMaIje y Be3u ca
MIPErOBapavYKiM MPOIIECOM OUTH JOCTYITHE jJaABHOCTH HA MHTEPHET CTPAHHIM IPEroBapadKkor
THMa, a J1a 10 Tajga Tpeda aa Oyae nponaljen oxrosapajyhiu mpaBHU 0ONHK Kaia U y K0joj (asu
he cBa mokymenra o mperoBoprmMa outH jaBHa (http://eukonvent.org/odrzana-druga-plenarna-
sednica-nacionalnog-konventa-o-eu/, mpuctyn 28. 4 2015. romune), IOK je Ipakcy
MunwucrapceTa npasae 1 MUHHCTapCTBa YHYTDAIIESHX TIOCIIOBA Y BE3H CA M3PaJIOM AKIHOHHX
IUIAHOBA 33 IPUCTYTIAE EBpOl‘[CKOJ VHU]jH 32 TIOTIaBiba 23 1 24 oKapakTepucaia Kao ,,Jo0py
TpaKcy Kojy Tpeba crequTn’.

31



EBpOHCKO 3aKOHO/IaBCTBO

Be3n ca HammonamHOM cTparerujom pedopme TpaBocyha, u masbe pamu o
JETHOCMEPHO] WJIH OTPaHUIECHO] KOMYHHKAIIH]JH Y KOjOj CE IPOITyIITa MPIIKKA 12
Ce TEKCT JIOKYMEHTa jaBHE IOJUTHUKE TEMEJPHO YHAIPEIU YBaXKaBAHEM
KOHCTPYKTHBHHX KOMEHTapa MpecTaBHIKa UBIITHOT cektopa.” 11lTa cy, nake,
npernopyke u3 M3Bemraja 0 CKpUHUHTY Y OJJHOCY Ha HE3aBHCHOCT TpaBocyha,
KakBa je caapKHHa IUTaHUpaHe peryiaropHe pedopme U y K0joj MepH je OHa
yckiahieHa ca CTparelmkuM IUJbEBMMA W CMEPHHI[AMA MCKA3aHUM Yy JPYTHUM
JokymeTtHrMa jaBHe normtrke? [Ipernopyke u3 M3BerTaja 0 CKpUHUHTY MIPUITIIHO
Cy jacHe M Ipelr3He, a KIby4Ha OlIeHa je J1a je oTpeOHo 1a CpOuja yimoKu 1oaTHe
Harope y MWbY OCUTYpama ITyHe HE3aBUCHOCTH, HETPHCTPACHOCTH U
euracrocTr mpaBocyha.’’ Y camoM AKIHOHOM IUIaHy HaBOIM CE Ja je
Hammonanna crpareruja pedopme mpaBocyha Hactana Kao pe3yaTar OMIITer
KOHCEH3yCca CBHX DEJIEeBAaHTHHX CyOjekara y obmactu mpaBocyha, 1a y 0]
W3/IBOjCHH IPHOPUTETH U IIMJBEBU KOPECTIOHIMPA]y ca MperopyKama caipyKaHiM
y V3Berrajy o CKpHHHHTY, T€ J1a CY KJbyYHE aKTUBHOCTH IpeiBUl)eHe AKITMOHUM
TUTaHOM 3a cripoBolerse HarroHanHe crpareruje npeysere Uy AKIMOHOM IUIaHy
3a niorasibe 23.3 Minak, npernopyke u3 M3Beiiraja o CKpUHHHTY HEPETKO Cy MHOTO
KOHKPETHH]E O]l YeCTO BeOMa MIMPOKO (POPMYITHCAHUX CTPATEIIKHUX IUJbEBA U
crparemkux cMepHuiia Crparermje 3a pedopmy npaBocyha, Te je pasyMHO OHII0
Y OUeKUBame J1a he akTHBHOCTH MperiBrl)eHe AKIIMOHUM IUIAHOM 32 MOoIIaBJbe 23
outh nocra KoHKpeTHHje. Mmak, yTucak HaKOH YHTamka AKIMOHOT IUIaHa 3a
nomiasiee 23 jecte Aa oH, OapeM y Jeny KOju ce OJHOCH Ha 00e30ehuBame
HE3aBUCHOCTH TpaBocylha, 4ecTo He Hy[M KOHKpETHA pelera Beh ce 3aapxkasa
Ha TUTaHHMpamy Tpoleca M3MeHe YcTaBa M 3akoHa. Ha mpumep, muiaHupane
aKTUBHOCTU yCMEpeHe Ha crpoBoljere npernopyke u3 M3semraja o CKpUHUHTY

¥ NnycrpaTrBaH IpUMep aHan3e KOHKPETHUX TpuMentr yryheHinx MUHHCTapCTBY MpaB/e y
BE3H Ca JIPYroM Bep3ujoM AKIMOHOT IUIaHa, Kao M 00pasiioxkerha 3a HEyCBajame KOMEHTapa
NPEICTABHUKA LUBIJIHOT CEKTOpa NpencTaBiba OCBPT HA pa3MaTparme Mpeajiora y Be3u ca
Hanprom Axmmonor mmana 3a [lormaBmee 23 oprammsammje TpancmapentHoct CpOwuja,
noctymas Ha http://www.transparentnost.org.rs/index.php/st/inicijative-i-analize-ts#a2014,
npuctyi 29. 4. 2015. romune. O jaBHOj pacnpaBu o HarmonanHoj cTpareruju 3a pedhopmy
npaBocyha kao jenHocmepHoj ynmunu B. AHa KnexxeBuh bojosuh, Kako cpricko npasocyhe
ylla3u y CKPUHUHT 3a TIomIaBJbe 23: KPpUTHYKM OCBPT HA HAMOHAIHY CTparerujy pedopme
npaBocyha 2013-2018. roxuHe U aKIMOHU TUTaH 32 BeHO CripoBolerme”, op.cit., 77.

3 Mspemrraj o ckpununry Cpb6uja [Tormasmse 23 — IlpaBocyhe u ocHoBHa mpaBa, cTp. 26,
nocrymad Ha http://www.mpravde.gov.rs/tekst/7073/izvestaj-o-skriningu.php, npuctym 29.04.
2015.

31 Tpeha Bep3uja AKIMOHOT IUIaHa 3a MomIaBsbe 23, cTp. 23. AKIMOHY IUIaH je JOCTYIaH Ha
http://www.mpravde.gov.rs/tekst/8597/treci-nacrt-akcionog-plana-za-poglavlje-23.php,
npuctyn 4. 5. 2015.
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KOja IJIacH: ,,y3 TIOJPIIKY CIIOJbHUX ekcriepara, CpOuja 6u Tpedaso aa u3BpIm
TeMeJbHY aHanmm3y noctojehux pemema/Moryhnx amanmMana Ha YcraB uMajyhu
y BUy Tpenopyke BeHerpjancke KOMUCH]€ U €BPOTICKE cTaHaape, 00e30ehyjyhu
HE3aBUCHOCT U OATOBOPHOCT mpaBocyha“, oOyxBarajy crpoBoheme mpaBHE
aHAJIN3e YCTaBHUX ONIPEI0H, CIIPOBONEH-E jaBHE pacrpaBe, HHUIMPAHE U3MEHA
VYeraBa, ycBajame U3MEHA YCTaBa, JOHOIICHE YCTABHOT 3aKOHA U yCKiIaluBambe
ceKTopckux Tpormca (3akoHa o ypehemy cymoBa, 3akoHa O CEqUINTHMA U
HOZIpyYjiMa Cy/I0Ba ¥ jJaBHUX Ty XKUJIAIITaBa, 3aKOHA O Cy/Irjama, 3aKoHa O JaBHOM
TYKWJIAIITBY, 3aKkoHa 0 Bucokom caBety cynctBa, 3akoHa o [IpxaBHoM Behy
TyXuiana, 3akoHa o [IpaBocyHOj akageMuju, Kao U pesIeBaHTHUX MOI3aKOHCKHX
aKara) ca U3MEHECHUM ycTaBoM.*? OBaKkaB MPUCTYI y U3PaIX AKIIMOHOT TIaHa
Morao Ou ce ompaBmati morpeboM MuHHCTapCTBa Jia IUIAHMpA CaMoO OHE
aKTHBHOCTH KOj€ MO)KE M CIIPOBECTH a Ha UHjy CaJPXKUHY MOXKE HETOCPEIHO
YTHIIATH, IITO je YOOMYajeHH MPAKTUYHU MPUCTYI Y TPOJEKTHOM TUTaHUPAbY.
HNmak, ¢ 003upoM Ha To J1a je Beh HCTaKHyTO Kako je AKIIMOHHM TUTaH YCKial)eH ca
Crparerujom pedopme npasocyha, Te 1a je anamm3a nocrojehux onpenaba Yerasa
U Tpe/iarame Moryhrx n3MeHa y cBeTly MUllUbebha BeHelnjancke koMucuje u'y
CKJIaJly ca €BPOIICKUM CTaHap/IiMa ISITMMUYHO CIIPOBE/ICHA, OCTaje HEejacHO 300T
yera je MUHHCTapCTBO NPaB/e OIUTYYIIIO Ja BPJIO KOHKPETHE mpernopyke Paae
Tpylie 3a M3paly aHajdu3e W3MEHE YCTaBHOT OKBHpA, ()OPMUpPAHE y OKBUPY
Komucuje 3a pepopmy mpaBocyha, He yBpcTH y AKIIMOHM TUIaH, OapeM Kao
petiiersa koja he Outu npeamer jasre pacrpase.®> Hanme, Harpr [pasre ananmse
yCTaBHOT OKBHpa 0 npaBocyhy y Pemy6mumm CpOuju jacHO 1 HEABOCMUCIEHO
yKasyje Ha HeOIXOJHOCT M3MEHE YCTaBHUX OJpeliOM KOje Ce OTHOCE Ha CacTaBe
Bucoxor caBera cynctsa 1 Jlp>kaBHor Beha Tyxuana — Ha puMep, H3pUUHUTO ce
IpeyIaKe J1a MPEACSTHUK HAIUIEKHOT CKYTIIITHHCKOT 0100pa He Oyrie BHIIIE YiaH
Bucokor casera cynctBa u [pkaBHor Beha Tyxkuiana M Tpemiaxe ce
Moau(UKalFja yJaore pecCOpHOr MUHHUCTpa Kao WiaHa o0a Tenma. YjemaHo ce
npeiaxe W W3MEHa HauMHa M30opa unaHoBa 00a Tesa, HA HEOMXOIHOCT
KOHCTHUTYIMOHAJIM3AIIH]j€ OCHOBA 32 MPECTaHaK CyMjCKe (DYHKIIN]E U pa3periehe,
a Takohe caJip>Ku U alITepHaTUBHE MpeJyIore 3a pelIaBakse CIIOPHOT MPABHIIA O
BPEMEHCKH OIPaHHYEHOM IPBOM H300pY Ha CY/IHjCKy ¢ynkimjy.* [Tpenopyke 3a
U3MEHE YCTaBHOT M 3aKOHCKOT' OKBUPA KOJI/IMa ce peryiuiie mpasocyhe canpxane
y aHaJIM3M TIPE/ICTaBIbajy M3pa3 Beh panuje GopMmyancaHuX cTaBoBa CTPyKE U

32 Ibid., ctp. 25-28.
3 Ibid., ctp. 27.

3% Haupr ananuse noctymna je Ha http://www.mpravde.gov.rs/tekst/5847/radna-grupa-za-izradu-
analize-izmene-ustavnog-okvira.php, mpuctyn 04.05.2015.
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pasyMHO je ouekuBaTy J1a he oBe npenopyke Hanhy Ha MIKPOKY MOJPIIKY CTPYIHE
JABHOCTH, MAKO je jaCHO J1a KOHKpeTHE (hopMyrnaLiuje, WK HeKa Off peliera, MOry
¥ MOpajy OWTH TpeIMET jaBHe pacrpase.®® Mmak, AKIIHOHH IUIaH 3a MoraBibe 23
3a/IpKaBa ce CaMo Ha IUTAHUparby TPOLIECHHX Kopaka. HecyMmb1Bo je 1a Ou jacHuje
ozipehen mpasall peOpMCKHX 3aXBaTa YCMEPEHUX Ha MOCTU3AIHE CYLITHHCKE
HE3aBHCHOCTHU TpaBocyha y AKIIMOHOM IlIaHy 3a NOIIaBJbe 23 yKa3ao, HE caMo
Ha YBPCTY OINpenesbeHOCT MMHHCTapCTBa MpaBle Ja CIPOBEAE HEOIMXOIHY
TeMesbHY pedopmy, Beh 1 mociao nopyky 1omahoj u MelyHapoiHoj 3ajeJHILH 12
je mpaBall y koMe ce oBa pedopma uMa KpeTaTu JIBe TOJMHE HAKOH yCBajamba
Crpareruje pedopme mpaBocyha 00Jbe O3HAT HETO Y TPEHYTKY HEHOT YCBajarba.
VjenHo, Ha Taj HAYMH OM Ce MOKA3aJl0 U CYIITHHCKO pa3yMeBame CaJipKUHE
npenopyka u3 V3Bemraja o CKpHHAHTY ¥ OMO O YUIHI-eH KOPaK JaJbe Off IyKOT
UCIyhaBamba (opMe Kpo3 ycBajare AKIMOHOT IUIaHA, YMjU Cy IUIAHUPaHU
pe3yaTaTd HEpPeTKo caMo Ha Jpyraduju HayuH (OpMyJIMCaHe IMpPEeropyke u3
W3Bemraja o ckpununry. Hagarse, AKIMOHHM U1aH 3a noriasibe 23 Hekaza je
HEOIpaBIaHO Mare KOHKPETaH o7 ocTojeher AKIMOHOT MiaHa 3a CpoBOherhe
Crparerunje pepopme npaBocyha — Ha mpumMep, AKIIMOHUOM IIAHOM 3 MOTIABIBE
23 npenubajy ce n3meHe 3akoHa O BUCOKOM CaBeTy CyAcTBa u [prkaBHoM Behy
TYXUJIala yCMepeHe Ha TI0CTU3ambE ,,ITyHE TPAHCIIAPEHTHOCTH  FbUXOBOT Pajia,
KpO3 MPOMICHBA-E JaABHOCTH CEIHMIIA 002 Tela Kao U YBOleHse TpaBHJIa Jia OIUTYKe
00a Tena Mopajy OuTu 00paziokeHe, TOK je AKIIMOHUM TUIAHOM 3a CIIPOBOhEHE
Crpareruje pechopme npaBocyha, Ha mpumep, npeaBrl)eHa H3MeHa MO3aKOHCKUX
akara kojuma ce perymuie pag BCC u JIBT Tako na ce 06e30emu jaBHOCT Ce/THHIIA,
yTBphHBarke MIUHIMAJIHOT POKa 32 CTPYYHE PACIIpaBe Mpe HEro IITO KIbYYHH
JIOKYMEHTH Oy/Ty YCBOjeHH, 00jaBJbUBAGE 3aNMCHUKA ca ceHuIa Brcokor caBera
CyACTBa Ha BeO CTpaHHMIM, MCAHO oOpasnarame OTyKa, YBoheme peOBHUX
CaommITea 3a Meauje, yeajame KomyHukarmone crpareruje Bucokor casera
cynctea.* OcuM caipKUHCKe HeyCKIIal)eHOCTH, YMHH ce Aa je MUHICTapCTBO, Kao

35 B. mapounto: Patko Mapxkosuh, Yerasuo mpaso, beorpax 2012, ctp. 523, Becna Pakuh-
Bomunenuh, ,,Pehopma npaBocyha y Cpouju®, Cseecke 3a jasno npaso, 6p. 9/2012, Mapko
Crankosuh, ,,Cyncka Biact y Yeray Cpouje o 2006. — kpurunaku nornien’, Cyouje y npasrom
cucmemy — uzbop cyouja y Cpbuju u zemmama pecuona (yp. Eoun [llapuesuh u Braoan
Ilempos), Capajeso 2013, ctp. 71-83.

36y paxkeheM 3aKOHCKOM OKBHY, 00a Tejla cCaMo MOTY OJUTYUYHTH Ja Pajie Y jABHOj CEIHUIIN — B.
yiaH 14. 3akoHa 0 BUCOKOM caBety cyactsa, Ci. miacauk PC”, 6p. 116/2008, 101/2010 u
88/2011 u wian 14. 3akona o [pxxaBHom Behy Tyxkwmaria, Ci. macuuk PC”, 6p. 116/2008,
101/2010 u 88/2011. Hamasbe, BaxkehnM 3aKOHCKMM OKBHPOM IMPEIBUNECHO j€ J1a caMo OTyKe
IIPOTUB KOjUX C€ MOXKE YJIOKHTH HPaBHM JIeK, Kao Kaja je TO IPONHCAHO 3aKOHOM M
TIOCTIOBHHKOM, MOpajy Omtr oOpasnoxere. (Unan 17, cras 2 3akoHa o Bucokom caBery cynctsa
u unad 17, craB 2. 3axoHa o [pxkaBHoM Behy Tyxumara). Vi 1.1.3. Crparemika cMepHHIA:
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aytop 00a JIOKyMEHTa, TPEBUICIO NPHHIMIE CIOOOTHOT MPHCTYyIa
uH(popMaIrjama of] jaBHOT 3HaYaja ¥ YMILCHUITY J1a U 0€3 M3MEHE pery/IaTopHOr
OKBHpa, 00a OBa OpraHa MOTY CaMOHMHHIMJaTHBHO YYHHHTH JOCTYITHHM
uH(OopMaIMje 0 CBOM pay, Te 1a peryaTopHe HHTEPBEHIH]E HUCY jeIMHI HAUYMH
Jla ce y KpaTKOM POKY yUYHMHE MO3UTHBHU MCKOpAIlH Y Torieny ooezoehrBama
TpaHCIIAPEHTHOCTH y paay Bucokor caBera cyzctsa u [pxkasror Beha Tyxuiana.”’
Wnak, nmajyhu y Buay nocaiamimy Tpakcy ApKaBHUX OpraHa y MOy
pasyMeBamba uJeje aKTUBHE TPAHCIIAPEHTHOCTH Y PajTy, Kao U YMFbEHHITY JIa TIpakca
y Be3u ca o0jaBJpMBameM MH(OpMaimja o paay Bucokor caBera cyactsa u
JpxaBHor Beha Tyxuana Hije OUTHO YHanpeheHa o1 i3pa3uTo HeraTuBHe MPaKce
YCIOCTaBJbEHE Yy pasy 00a Tela y crpoBohemy aKTHBHOCTH Y OKBHPY TIpBE
Crpareruje pedopme mpaBocyha y CpOuju, 9iMHU ce jacHUM Jia je Ha IyTHU POK
peryatopHa MHTEPBEHIMja OIMCTa W NpPHMEpeHa Mepa; 3a0pumbaBa, HIIaK,
MoryhHOCT Jia pyraunje Mepe HICY HU pa3marpane.®®

JlpyrH 3HauajaH MPOIYCT, KOjH HAKAIIOCT, HUj€ UCTIPABIbEH HU Y TIOCTIEA0j,
Tpehoj Bep3uju AKIMHOT TUIaHa, MPEACTaBIbajy HealeKBaTHO (popmynucaHu
MHJMKaTOpPH YTHUI[aja, IITO jOIII JeTHOM yKa3yje Ha CyIUTHHCKO Hepa3yMeBambe
MpOMEHe KOjy IUIaHMpaHa aKTHBHOCT Tpeba na joHece. OBy TBPImY A00pO
UITyCTpYjy (pOpMYIHCaHU MHAMKATOPH yTULAja 3a akTuBHOCTH 1.1.5. m 1.1.6. y
AxioHoM 1any 3a [lornmassbe 23. Tako cy MHAMKAaTOpH yTHIIAja 32 aKTHBHOCT
1.1.5. — YcraHOBUTH jacHY TIpOLIEAYpPY JaBHOT pearoBama 3a Bucoku caBer
cyactsa u Jlp>xaBHo Behe Tyxunana y cirydajeBUMa HOJUTHYKOT YTHIaja Ha paj
CY/ICTBA U JaBHOT TY)KIJIAIITBA, (opMynHcaHu Kao: CYIITHHCKH je peayKoBaHa
nepLeniyja MOJUTHIKOT YTUIIaja Ha Pajl MPaBOCYIHUX MHCTAHIM, Kako Mely
HOCHOIIMMa TpaBOCYIHUX (YHKIMja, Tako M Koi rpahana u Yuamnpehena je

jadarbe TpaHcmapeHTHocTH panga JlpkaBHor Beha Tyxkmiana U Bucokor caBera CyncTsa,
Komnunupana Bep3uja axypupaHOT aKLHOHOT IIjIaHa, AOCTynHa Ha http://www.mpravde.
gov.rs/tekst/2963/akcioni-plan-za-sprovodjenje-strategije.php, mpuctyn 5. 5. 2015.

37 OpakBa TIpakca 6wia 6u y ckiany ca tagkom IX Ilpemopyke Casera munuctapa (2002)2
JprKaBaMa dIaHHIaMa o TIPUCTYITy cirykO0eHnM JokyMenTnMa (Recommendation Rec(2002)2
of the Committee of Ministers to member states on access to official documents, gocTymnHOOM
Ha https://wed.coe.int/ViewDoc.jsp?id=262135) u y ckiany ca BaxehuMm peryraropHHM
okBrpoM y Cpouju.

3% Bumie o MeljyHaponHuM cTaHmapauMa u ynope;[Hoj peFI/IOHaHHOj JIETUCIIAaTHBH U TIPAKCH y
00acTy CJI000IHOT PHCTYTIA HHq)opMam/IJ ama ot JaBHOF 3Ha4aja y Ana Kuexxeuh bojosuh
“Cnobonan npUCTyN I/IH(bopMaunJaMa 0J1 jaBHOT 3Havaja, “TIpaBHM MEXaHU3MHU CIIpPEYaBamba
kopymiwje y jyroucrounoj EBporn”, HCTUTYT 32 ynopeaHo npaso, cp. 123-142; o pany
Bucoxor casera cyactsa u JIp>kasror Beha Tyxuiana y neprozay ox 2008. o 2012. ronuse B.
Becna Pakuh-Bomurenih, Mapuo Persanosuh, Ana Kaexesuh Bojosuh, op.cit.
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TpaHCTIAPEHTHOCT pana Bucokor casera cyncrsa u JlpskaBHor Beha Tyxuara u
FHHXO0BA Capaiiba ca MenujuMa. Haarbe, MHIMKaTopy yTrIaja 3a akTuBHOCT 1.1.6.
— Ocuryparu IyHO MOIITOBAMKE CYJICKUX OTyKa YKIbYUyjyhu 1 OJM3amke CBECTH
J1a KPUTHKOBAE CYICKUX OJTyKa, HAPOUHTO O CTPaHE MOJIMTHYAPA, TIPE/ICTaBIba
PU3HK 110 HE3aBUCHOCT MpaBocyha, popMynucanu cy Tako Jia Cy yCMEpeHH Ha
noBehame Tpeleniyje 0 TOo3HaBalky peNeBaTHUX CTaHIapla Yy Be3u ca
KPUTHKOBAEEM CYICKHX OIUTYKa, CIIMYHO KA0 IITO Cy MHANKATOPH yTHIIaja KOjU
CE OIHOCE Ha CMAFCHHE MOJTUTHYKOT YTUIIAja YCMEPEHH Ha TIEPIICTIH]Y CMabEHOT
HOMUTHYKOT yTHIaja.”’ Mlako ¢y HeKH Of] ’bHUX KBAHTHTATHBHO MEPJHUBH, OBH
WHJIMKaTOpH YTHI[aja 3aMpaBo HEMajy CYIITHHCKU JAOMPUHOC Y YCIOCTaBIbAbY
HE3aBHCHOCTHU TpaBocyha M emMMUHWUCAby TMONUTHYKOT YTHUIAja Ha CYICKE
OJITyKe — MePIIeTIINja MO3HABAKkA IPaBa, Kao IITO je TI03HATO CTyICHTHMA ITPaBa,
HHj€ UCTO IITO M MO3HABAE TPABa U IAJICKO j€ O] ’beTOBE HETTOCPETHE MPHMEHE,
a MepIIeTIHja MOCTOjaka WM HETIOCTOjarba MOJIUTHYKOT YTHIaja Ha JIOHOIICHE
CYACKUX U TYXKHJIAUKUX OZJIyKa (Koja ce, mpeMa AKIIMOHOM IIaHy, IpoBepaBa
MyTeM aHKETa) HUIOIITO C€ HE MOXKE W3jeIHAYHTH Ca JOCIIEITHAM MOHAIIAkEM
HOJUTHYKUX aKTepa W Me[uja y MOy KPUTHKOBAama CYACKHX OIJIyKa.
Yocranom, npakca y CpOuju je mokasaia ja je, OCHM OTBOPEHHUX MOJTUTHYKUX
NPUTHCAKa Ha TIPeICTaBHIKE MpaBocyha, Moryhe mpruMeHUTH 1 Ipyre MeXaHH3Me
KOjU HHIMPEKTHO MOTY YTHIIATH HA JOHOIICHE OJTyKa — UITyCTPaTUBaH IpUMep
3a 70 je ciy4aj cyauje biaroja Jakimha, unana Bucokor caBera cyacTsa, kome je
TOKOM TIOCTYTIKa PEUCTIMTHUBAbA OIUTYKa O HEM300py Cy/Hja OMy3eT UMYHHUTET,
OH ONTYKEH 3a KPUBUYHO JIEINIO 37I0yToTpeda CirykOeHoT Tosioxkaja, onpehen My
je TIpUTBOp a WIAHCTBO Y BHCOKOM caBeTy CyACTBa CYCIICHIOBAHO y TPEHYTKY
KaJia Cy ce JIOHOCUJIe KJbY4HE OJUTyKe y MOCTYIKY — JIO JIAHAC Cy YCBOjeHE JIBe
ocnobahajyhe npecyse y oBoM mpeamety.*’ 3a cam Kpaj, WIyCTPaTHBHO je KaKo je
MuHuCcTapCcTBO NMPAB/E ITAHUPATIO AKTUBHOCTH KOjuMa he CripoBecTH MpenopyKy
KOja ce OTHOCH Ha IPEIM3Upakhe U MPUMEHY MpaBKIa O ayTOMATCKOj (CITy4ajHoj)
pacIionieNy MmpeaMeTa, OTHOCHO, Y IYHOM OCTBapery NpaBa Ha HENPHUCTPACHOT
cyaujy (4ujH je KJIbYYHHU €JIEMEHT MPaBo Ha MPUPOHOT CYIIH]Y) KOje, Kao IITO je
UCTAaKHYTO paHWje y pamy, HEKH ayTopH CMaTpajy CcaMoOM CYIITHHOM

% [oseharbe mpoleHTa CyMja 1 jaBHUX TYXKUJIAla KOjH HABOJIE [a Cy MM IIO3HATH E€BPOIICKH
CTaHJapAW y OOJNacTH OrpaHHyYeha KPUTHKOBAMmA CYJICKUX OIUTyKa, IoBehame MporieHTa
HOBHHApa KOj! HABOZIE /A Cy MM ITO3HATH €BPOIICKH CTAaHIAP/N 1 yHYTPAIHe HOpME Y 00IacTi
M3BEIITABAA O CYACKHM MOCTYIIINMA.

“ Bume o cinyuajy cynuje Jakmuha U yTHI@jy MOKpeTarma MOCTYIIKA IPOTUB Hera Ha paj
Bucoxkor casera cyncrtBa y Becna Pakuh-Bomunennh, Ana Kuexesuh bojosuh, Mapuo
PessanoBuh, op. cit., ctp. 163-173.
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He3aBHCHOCTH mpaBocyha.!! [lerasbHa aHann3a AKIMOHOTL [UIaHA MOKasyje 1a
MuHmCTapCTBO MyHY MMILIEMEHTALH]Y 3aKOHCKE OZIPEN0e O pacIiofeNH peaMeTa
cly4yajeM Besyje 3a yBolheme MHCTUTYTa HMOHAepucama npeamera.*? Ocraje
HejacHo 300r Yera je J0CJEAHO MOCTyMambe Y Be3U ca MPAaBUIIOM PacIoferne
npeaMera ciydajeM (y3 ompaBiaHa OACTYNama, Koja ce Mopajy TyMauyuTh
PECTPUKTHBHO), Ha Taj HAYMH BE3aHO 3a YBOleHe jeAHOT OTITyHO HOBOT' HAYMHA
3a ofipehrBambe CI0KEHOCTH IPEIMETa, KOji HECYMEUBO MOXKE J1a YHATIPEIH KaKo
CHCTEeM YIpaBJbatba MPEAMETHMA, TaKO U CUCTEM KOHTHHYHPAHOT BPEIHOBAA
pajia cyauja, TUM Tpe IITO je TI03HATO J1a je 0Baj CUCTEM, 3a Koju ce Beh rouHama
zanaxe JpymrBo cyauja Cpbuje, 10 cajia CIpoBEIeH caMO y OKBHPY jEITHOT
OWIOT TpojeKTa W Ja Ccy NoTpeOHa Jajba yHampehema Meroponoruje
HOHZIEpHCaa, Kao U JIoaTHe 00yKe CYIH]CKHUX CapaJHUKA U jABHOTYKMJIAYKUX
nomohnuka.” HamomMeHHMO, JOCIeHA MPHMEHa H3MCHCHUX MPABIIA O
ayTOMATCKOj PacIofiesii IPeMeTa y CyIOBHMA Y3 PEIOBHO CIIPOBOhere Ha130pa
HaJ1 IUXOBOM IPHMEHOM 0] CTpaHe Bucokor caBera cy/cTBa ITaHUpaHa je o4eB
ox Il xBaprana 2017. ronune. Yunu ce aa cy npu u3paau AKIHMOHOT IJIaHa 3a
noraBbe 23 perlaTHBHO MEXaHWYKH TIPEy3eTe TPEnopyke 3a yHarpeheme
PEryIaTopHOT OKBHpA U MpaKce n3Hete y OyHKIMOHAHO] aHATIM3H TpaBocyha y
Cpbuju, Oe3 npercnuTuBamka MOIryNHOCTH a Ce peociie]] Kopaka y ClipoBohery
aKTUBHOCTH M3MeHn.* OTy/a 0CTaje YTHCAK Ja je TPUIHKOM U3pajie AKIHOHOT
IUIaHa 3a nonassbe 23 MuHKUCTAapCTBO YUHMHUIIO ofpeheHn Harop Aa GopMaiHo
YCKIIaI CaJIpyKUHE TUTAHCKUX IOKYMEHATa jaBHE MOJUTHKE M HOBA Ca3Hamba Koja
Ou Tpebao aa yHanpeae pe(OpMCKH MPOIIeC — HaKO HE CACBUM JIOCIIETHO — aJT
J1a je CYIITHHCKH JJOMET AKIIOHOT TUIaHa 3alpaBo OrPaHUYEH.
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5) 3SHAUYAJ 3A PEITYBJIMKY CPBUJY

OyHKIMOHATHA aHam3a npaBocyha y CpOuju mokaszasa je aa je MmoApIika
Crpareruju pedopme npaBocyha HEJIOBOJbHA, KAKO Y JABHOCTH, TAKO M Y OKBHPY
npaBocyaHHX Mpodecuja, Hajmpe 300r Jomie HHPOPMHUCAHOCTH O Camoj
CTpaTeruju ajd M W3 JAPYrHX pasiiora, KOju 3axTeBajy JOJaTHY aHAIU3y.*
Pa3zymHO ce Moke ouekuBaTu a Ou aHKeTa y Be3u ca uHpopmucaHomhy o u
noApIIy AKIMOHOM IIaHy 3a TOorIaBbe 23 nana CIWYHe, WK JIOIIHje
pesyarare. OBakBO CTame je OAMCTa WHAWKATUBHO, Jep C€ YMHH Jla YIPKOC
HAlopyMa KOjU Cy YUUI-CHU y TpaBIly OOJber yKJbyuuBamba IMPEACTaBHUKA
CTpPYYHE | OIIIITE JaBHOCTH Y TPOIIEC YCBajarba JOKYMEHATa jaBHE MOJUTHKE U
CTpaTelIKo IJIaHUpame y obmactu pedopme mpaBocyha, MIMpoOKa MOIPIITKA
IUITAHUPAaHUM aKTUBHOCTUMA U MepaMa U JJaJb€ U30CTaje — a yIpaBo je TakaB
HEIOCTaTaK MOAPIIKEe OUO jelaH OJ 3HauUajHUX pa3jiora Heycrexa MpeTXOaHe
Crparernje. Hanamme, y OyHKIIMOHATHO] aHAIM3M C€, CACBUM HCIIPABHO,
oremyje na u3 Hanmonanue crpareruje 3a pedopmy npaBocyha Huje jacHO J1a
11 he ce MoHalamke U yYUHAK Y CPIICKOM IpaBocyly oaucta u u3MeHuTd. OBoO
3amakame Ce JeTHAKO MOXKe MPUMEHUTH U Ha AKIIMOHHM TUTaH 3a MOoIIaBibe 23 —
MaKO HECYMIbMBO aMOMIMO3HO TPHUIPEMIBEH JOKYMEHT, YMHH C€ Ja je
MPEBACXO/IHO YCMEPEH Ha TO JIa Ce MOKake popMaliHa CIIPEMHOCT J1a CE IMOCTYTH
1o mpenopykama u3 M3eemraja o ckpuHUHTY Hero Ja ce npaBocyhe y Cpouju
TeMeJbHO pepopMulLIe 1 BeroBa HE3aBUCHOCT, KA0 MMaHEHTHA BPETHOCT, Ojaya.

4 Ibid., crp. 234.
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Otyna ce MoXke ncKa3aTH orpasiaHa 06ojazan na Cpouja Hehe nckopuctutu
MOryhHOCTH Koje Mpy»a MpoLec MPHIPYKUBAA 32 OCTBAPUBAHE CYIIITHHCKIX
pedopmu y obmnactu npaBocyha, a 1a he HezaBucHo mpaBocyhe 3a ce rpahane
CpOwuje ocraru MOKpETHA METa, YMECTO jefaH ON KJbYYHHUX TeMesba MpaBHE
Jp>KaBe M TapaHT MyHOT OCTBApEha JbYACKUX paBa. Ha MuHucTapcTBy mpasze
je Jla y9uHH JoflaTHE Harope Kako Ou, HeaHo Mpe OTBaparma MperoBopa 3a
nomnassse 23, 06e30ea1Ia myHy MOAPIIKY U pa3yMeBambe Y CTPYYHO] jJaBHOCTH
U TIpHIIaTHAIIMA TIPaBOCYTHUX MpodecHja 3a Oymyhe pedopmMcke kopake — a To
je moryhe caMo TeMeJbHUM IPEUCTTUTUBAEM TPHUCTYIIA U3PATAN CTPATEIIKUX
JIOKyMEHaTa 1 ’bHXOBOM CIIPOBOhEHbY.
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